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he need was clearly present. 
In order to adequately per- 
form its work, the Constitu- 
tion Revision Commission 
would require an abundance of tech- 
nical legal research and background 
material. The lawyers of Florida, spe- 
cially trained in the Constitution, 
were clearly in the best position to 
provide this assistance. So it was that 
The Florida Bar volunteered to pro- 
vide scholarly legal research to the 
Constitution Revision Commission as 
a service to the citizens of Florida. The 
research did not represent positions 
of The Florida Bar or its divisions, 
sections, or committees, but rather is 
objective, unbiased legal analysis. 

It is with great pride that I thank 
and acknowledge those lawyers who, 
on their own time and without com- 
pensation, devoted themselves to en- 
suring that Florida would have the 
best possible constitution. I salute the 
following lawyers: 

1) Marion Radson, Joni Arms- 
trong Coffey, Professor Thomas C. 
Marks, Jr., Thomas Pelham, Will- 
iam Woods, and H. Hamilton 
“Chip” Rice, who on behalf of the 
City, County and Local Government 
Law Section wrote on the interplay 
between general law and provisions 
of the Constitution. 

2) George Tragos who briefed is- 
sues of criminal forfeiture, a separate 
criminal court of appeal on behalf of 
the Criminal Law Section, and the 
imposition of criminal sanctions. 

3) Professor Thomas C. Marks, 
Jr., Thomas Goldstein, Herbert 
Thiele, Chip Rice, and Marion 
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Lawyers Go Beyond the Call of Duty to Assist 
the Constitution Revision Commission 


Radson on behalf 
of the City, County 
and Local Govern- 
ment Law Section 
for providing a le- 
gal analysis of 
what happens if 
there are conflict- 
ing constitutional 
proposals. 

4) Keith Rizzardi of the Govern- 
ment Lawyer Section, who briefed on 
the issue of conflicting constitutional 
proposals on the ballot and ex parte 
communications with local govern- 
ment officials. 

5) Kelley Armitage of the Govern- 
ment Lawyer Section, who wrote a 
scholarly paper on amendment word- 
ing and design. 

6) Edward Labrador of the Gov- 
ernment Lawyer Section, who pro- 
vided legal analysis of the form of pre- 
senting questions on the ballot. 

7) Susan Elsass, a Florida Bar 
CLE editor, who provided backup on 
the method of presentation of ballot 
questions and physical disability/ 
physical handicap issues. 

8) Thomas Findley for the Appel- 
late Practice and Advocacy Section, 
who analyzed the effect of a separate 
court of criminal appeal. 

9) Julie Williamson, chair of the 
Real Property, Probate and Trust Law 
Section, who provided legal back- 
ground on the issue of criminal for- 
feiture in real property. 

10) Madelon Horwich and Tam- 
ara Blenkhorn, Florida Bar CLE 
editors, who analyzed ex parte com- 
munications with local government 


officials. 

11) Ann Chittenden, Florida Bar 
CLE editor, who analyzed issues con- 
cerning imposition of criminal punish- 
ment. 

12) Michael Glazer, chair of the 
Health Law Section, who researched 
definitions of “disability” as opposed 
to “handicap.” 

13) Dabney Ware of the Labor and 
Employment Law Section, who 
briefed the issues of national origin 
discrimination and physical handi- 
cap/physical disability. 

14) William King of the Interna- 
tional Law Section, who provided re- 
search on the constitutional definition 
of national origin. 

15) Gerry Rose, Florida Bar CLE 
editor-in-chief, who also performed 
research on the constitutional defini- 
tion of national origin. 

16) Roy Wasson of the Appellate 
Practice and Advocacy Section, who 
wrote a paper on imposition of pun- 
ishment. 

17) Charles Fahlbusch of the Ap- 
pellate Practice andAdvocacy Section, 
who wrote on arbitrary and discrimi- 
natory punishment. 

18) Harvey Sepler of the Appel- 
late Practice and Advocacy Section, 
who wrote on discrimination in sen- 
tencing. 

19) Mark Barneby of the City, 
County and Local Government Law 
Section, who researched issues of ex 
parte communication with local gov- 
ernment officials. 

20) Lawrence Sellers of the En- 
vironmental and Land Use Law Sec- 
tion, who briefed ex parte communi- 
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cation with local government officials. 

21) Mercer Clarke and David 
Simon of Clarke, Silverglote, Will- 
iams & Montgomery, who provided 
research on the issue of conflicting 
proposals on the ballot. 

22) Bruce Partington and Robert 
Robinson of the Young Lawyers Divi- 
sion, who spearheaded the marshaling 
and dissemination of all the research. 
They deserve a special thanks. 

These projects were the product of 
hundreds of hours of thoughtful re- 
search and analysis. This work was 
uncompensated and done with the 


sole motive of serving the people of 
Florida. It is with the deepest humil- 
ity and gratitude that we say “Thank 
you” to these fine lawyers who have 
lent their talent and time for the good 
and welfare of the people of Florida. 
They have set the standard for excel- 
lence and make us all proud to be law- 
yers. 


Epwarp FY. BLUMBERG 


Oath of Admissionto 
The Florida Bar 


ment may be had. 
“| do solemnly swear: 


cial officers; 


and approval; 


The general principles which should ever control the lawyer 
in the practice of the legal profession are clearly set forth in the 
following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which disbar- 


“| will support the Constitution of the United States and the 
Constitution of the State of Florida; 
“| will maintain the respect due to courts of justice and judi- 


“| will not counsel or maintain any suit or proceedings which 
shall appear to me to be unjust, nor any defense except such as | 
believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and honor, 
and will never seek to mislead the judge or jury by any artifice or 
false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the 
secrets of my clients, and will accept no compensation in connec- 
tion with their business except from them or with their knowledge 


“| will abstain from all offensive personality and advance no 
fact prejudicial to the honor or reputation of a party or witness, 
unless required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to my- 
self, the cause of the defenseless or oppressed, or delay anyone's 
cause for lucre or malice. So help me God.” 


President 
Edward R. Blumberg 
President-elect 
Howard C. Coker 
Executive Director 
John F. Harkness, Jr. 


rs 
First Circuit Alan B. Bookman; Second Circuit 
Kelly Overstreet Johnson, Charles A. Francis; 
Third Circuit Bruce W. Robinson; Fourth Cir- 
cuit Christine R. Milton, Henry M. Coxe Il; Fifth 
Circuit Jean A. Bice; Sixth Circuit Morris 
Silberman, Anthony S. Battaglia; Seventh Circuit 
Edgar M. Dunn, Jr; Eighth Circuit James G. 
Feiber, Jr; Ninth Circuit Bruce B. Blackwell, 
Michael PR McMahon; Tenth Circuit Jack P. Bran- 
don; Eleventh Circuit Miles A. McGrane Ill, 
Herman J. Russomanno,Tod Aronovitz, Manuel 
R. Morales, Jr, Cynthia A. Everett, Edith G. Osman, 
John W. Thornton, Jr, Andrew Needle, Stuart Z. 
Grossman, Arthur H. Rice; Twelfth Circuit John 
C. Patterson, Jr; Thirteenth Circuit Martin L. 
Garcia, Mark P. Buell, Marsha G. Rydberg; Four- 
teenth Circuit Dixon R. McCloy, Jr; Fifteenth 
Circuit Carol M. Brewer, Jerald S. Beer, Michael 
P. Walsh; Sixteenth Circuit James T. Hendrick; 
Seventeenth Circuit Michele Kane Cummings, 
David D. Welch, William S. Spencer, Jesse H. Diner 
John Hume; Eighteenth Circuit S. Sammy 
Cacciatore, Jr; Nineteenth Circuit Louis B. 
Vocelle, Jr; Twentieth Circuit John P. Cardillo; 
Out-of-State Richard A. Tanner, Anne L. McGihon, 
Michael P. Stafford President YLD, Adam G. 
Adams Ill; President-elect YLD, Frank M. Bedell; 
Public Members, Wilhelmena Mack, Alvin E. 
Smith. 
Editorial Board 

Chair, Judge Thomas G. Freeman, Jr, Sanford; 
Vice Chair, Jeffrey D. Kottkamp, Ft. Myers; Mem- 
bers, Jonathan B. Aronson, Coral Gables;Angelia 
M. Baldwin, Ft. Lauderdale; Victor S. Cohen, Tampa; 
Jonathan T. Colby, Miami; Judge Steven P. Cullen, 
West Palm Beach; Judge Ella Jane Peebles Davis, 
Tallahassee; David Dermer, Miami Beach; Rich- 
ard E. Fee, Tampa; Nancy S. Freeman, Winter 
Park Gary S. Gaffney, Davie; Evelyn D. Golden, 
Tallahassee; Steven S. Goodman, Ft. Lauderdale; 
Clifton H. Gorenflo, Sanford; Richard A. Harrison, 
Tampa; Debra S. Hill, Ponte Vedra Beach; Tho- 
mas A Hoadley, West Palm Beach; Judge Rand 
Hoch, West Palm Beach; Judge Lisa D. Kahn, 
Melbourne; Marlyne Marzi Kaplan, Hollywood; 
Stacy Katz-Carchman, Boca Raton; Darren RA. 
Latham, St. Petersburg; Karen M. Linz, Dunedin; 
Sally B. Mann, Tallahassee; Maureen M. 
Matheson, Melbourne; Kathy A. Metzger, Stuart; 
Donald A. Mihokovich, Tampa; David K. Miller Tal- 
lahassee; John W. Reis, Miami; Laura S. Rotstein, 
Ft. Lauderdale; Randell H. Rowe Ill, DeLand; Murray 
B. Silverstein, St. Petersburg; Crystal C. Spencer, 
Pensacola; Kimberly A. Stott, Tampa; Robert H. 
Sturgess, Jacksonville; Rafael Suarez-Rivas, Ft. 
Lauderdale; Frances H. Toomey, Tampa; Keith H. 
Wadsworth, Lake Wales; Sarah E. Warren, 
Sarasota; R. Craig Waters, Tallahassee; Linda L. 
Winchenbach, Ocala; Mark J. Wolfson, Tampa; 
Board Liaison, Michele Kane Cummings, Ft. Lau- 
derdale. 
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Executive Directions 


Make Plans to Join Us for the Annual Meeting 


hope you already have 
blocked out some time June 
17-20 to catch up with old 
friends (and maybe catch up 
on your CLE) at the Annual Meeting. 

We are returning to the Buena Vista 
Palace Resort & Spa. The Palace staff 
has treated us very well in years past, 
and the hotel’s nearness to Disney and 
other attractions make it the perfect 
location for family-oriented conven- 
tions like ours. 

At the center of this Journal is a 
registration form and brochure detail- 
ing the many events convention Chair 
Ky Koch and the Annual Meeting 
Committee have worked so hard to 
bring together for us. The committee 
built on successful programs from the 
last few years, and added what we 
hope will be some well-received addi- 
tions. 

Headlining the entertainment this 
year will be Mary Wilson, who began 
her career 35 years ago with The 
Supremes, and has never slowed 
down. Joining her for the Friday night 
“Supreme Celebration” will be the 
Malones, a very versatile group spe- 
cializing in dance tunes from the 50s 
through the ’80s. Sponsored by the 
Young Lawyers Division, the show will 
probably sell out again this year, so 
make your reservations early. 

Mark Russell also will be joining us 
again this year. His special brand of 
political humor delighted those at- 
tending last year’s Judicial Luncheon. 
He truly is back by popular demand, 
entertaining the Thursday luncheon 
crow“. 

The luncheon also will feature the 
annual State of the Judiciary Address 
by Chief Justice Gerald Kogan. 

Also back by popular demand fol- 
lowing last year’s sellouts for every 
session are hands-on Internet educa- 
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BUENA VISTA PALACE, host hotel for the convention, has many great amenities. 


tion programs, brought to you by Pro- 
ductivity Point International and the 
Law Office Management Assistance 
Service. The two-hour programs will 
be offered each day of the meeting 
and promise something for everyone, 
from the least-experienced beginner 
to the veteran Web surfer. 

LOMAS, along with the General 
Practice, Solo and Small Firm Section 
and the Florida chapters of the Asso- 
ciation of Legal Administrators, will 
maintain a “small firm help desk.” 
Consultants can show you the latest 
in office technology, answer manage- 
ment questions, or give you recom- 
mendations on dealing with office is- 
sues. 

We of course will have a full slate 
of activities for small children and 
teens, as well as the annual Legal 
Runaround, tennis tournament, and 
golf tournament. The committee also 
has made special arrangements for 


your family to enjoy Sea World and 
the highly entertaining Arabian 
Nights attraction. 

Add to that the many seminars pre- 
sented by our sections and commit- 
tees, the always lively question-and- 
answer session with the full Supreme 
Court of Florida, a host of luncheons 
featuring prominent speakers, and I 
hope you'll agree the committee and 
sections have put together what prom- 
ises to be an enriching Annual Meet- 
ing. 

All the details are in the special 
pull-out section in this issue. Updates 
will be published in the Bar News as 
activities are added. 

Mark your calendars now — and 
we'll see you there! 
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° With technology rapidly and 
Fahey radically changing real estate practice, 
The Fund began looking for a com- 
prehensive closing software package we could 
recommend to our members. Not being able 
to find a single one that met all our requirements, 
we decided to develop our own. 

We convened a series of pioneering Joint 
Application Design sessions, composed of your 
colleagues and their legal assistants, which gave 
us invaluable input. They are why DoubleTime 
is so user friendly and intuitive ... why it is 
Windows®-based ... why it lets you enter basic 
data once, after which that data automatically 
flows into the appropriate documents ... and 
why you have the ability to customize forms. 

But the most innovative aspect of Double- 
Time is pricing. Instead of requiring a very 


©1997 Attorneys’ Title Insurance Fund, Inc., P.O. Box 628600, Orlando, FL 32862 
8600. All rights reserved. DoubleTime is a trademark and The Fund is a registered 
trademark of Attorneys’ Title Insurance Fund, Inc. Windows is a registered trademark 
of Microsoft Corporation. 


costly up-front investment, we created a revolutionary 
transaction billing structure: a low, one-time setup charge 
and annual maintenance fee; then you pay only a small 
per-file charge for each file you open. 

So there likely will never be a better time — or a more 
cost-efficient way — to automate your entire closing 
process. For details and a DoubleTime demo disk, call 
your Fund sales representative or |-800-42 |-9378. 


DOUBLE 


The Closing Software That Best Represents You.” 


www.doubletime.com 
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Class Actions: Fundamentals 
Certification Analysis 


by Markham R. Leventhal 


n recent years a growing explosion of consumer class 
actions has swept the nation, exposing an increas- 
ing number of courts, legal practitioners, and busi- 
ness executives to class action issues. Legislative re- 
strictions on federal security class actions have shifted 
the focus of many plaintiff class action specialists to al- 
ternative industries, including the insurance, banking, 
retail, and consumer finance industries. Today, virtually 
any consumer product or service can become the subject 
of scrutiny for class action claims. The class mechanism 
often is heralded by plaintiffs’ counsel as the only means 
to vindicate clients with small monetary damages. Critics 
of the class action device describe it as a means of corpo- 
rate blackmail, plagued by improper class certifications, 
inequitable settlements, and unjustifiable fee awards. 
From any perspective, class action litigation presents a 
unique and procedurally complex legal arena fraught with 
special risks and challenges. Plaintiffs’ counsel must dem- 
onstrate the prerequisites for class treatment, as well as 
adequacy of the putative class representatives and their 
own competence as class counsel. For defense counsel, class 
actions require the immediate development of short term 
and long term litigation strategies, as well as a compre- 
hensive analysis of certification issues, discovery issues, 
liability risk, and settlement options. With the dramatic 
increase in potential exposure that often accompanies the 
certification of a class, it is imperative for counsel to be 
well versed in the law governing class actions. This ar- 
ticle will review the fundamental principles of class ac- 
tion litigation with special emphasis on recent develop- 
ments in 11th Circuit and Florida law. 


Historical Perspective 
A class action is, in simple terms, a procedural device 
designed to promote the efficient and orderly adjudica- 
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tion of substantive rights affecting an entire class of per- 
sons, without the necessity of joining all such persons as 
formal parties. The contemporary form of class action was 
created with the revision in 1966 of Fed. R. Civ. P. 23.1 The 
most dramatic philosophical change during that revision 
was to make the final judgment in a certified class action 
binding on all members of the class, excepting only those 
who affirmatively opt out of the action.” Virtually every state 
class action rule, including Fla. R. Civ. P. 1.220 (which was 
enacted in its present form by the Florida Supreme Court in 
1980), has been modeled after federal Rule 23. For that rea- 
son, even in state court litigation, federal case law precedent 
under Rule 23 assumes a uniquely persuasive role. 


Standards for Class Certification 

Procedurally, a civil action does not become a “class” 
action simply because the complaint bears the legend 
“class action complaint” or, as required by Fla. R. Civ. P. 
1.220, “class representation.” The plaintiff seeking to rep- 
resent a class bears the burden of pleading and proving 
each and every element required by Rule 23 or 1.220.5 In 
fact, Fla. R. Civ. P. 1.220 contains specific pleading require- 
ments which, if not complied with, can result in the dis- 
missal of class allegations.* Where the rule requires spe- 
cific“facts and circumstances,” the mere recitation of legal 
conclusions is not sufficient.’ Unlike federal practice, mo- 
tions to dismiss class allegations are, therefore, common 
in Florida state courts. 

The standards for maintaining a class action must be 
applied carefully in light of the serious due process con- 
cerns raised by certification. By aggregating and magni- 
fying claims, certification “makes it more likely that a 
defendant will be found liable and results in significantly 
higher damage awards.”* Courts have also recognized that 
“[clertification of a large class may so increase the 
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defendant’s potential damages liabil- 
ity and litigation costs that he may 
find it economically prudent to settle 
and to abandon a meritorious de- 
fense.”? For this reason, “class actions 
create the opportunity for a kind of 
legalized blackmail.”!° 

Thus, the stakes in class certifica- 
tion are extremely high, particularly 
for defendants. Accordingly, the U. S. 
Supreme Court has made it clear 
that no class should be certified un- 
til the trial court has satisfied itself 
“after a rigorous analysis” that all of 
the requirements of Rule 23 have 
been met.'! In order to meet these 
requirements, a case must satisfy all 
of the requirements of subsection (a) 
and at least one of the requirements 
of subsection (b). 


Subsection 23(a) 

The four elements of Rule 23(a) are 
commonly referred to as numerosity, 
commonality, typicality, and adequacy. 
¢ Numerosity. Subsection (a) requires 
first that the members of the class 
be “so numerous that joinder of all 


members is impracticable.” A com- 
plaint in Florida state court must 
plead the approximate number of 
class members." This requirement of 
numerosity is rarely difficult to sat- 
isfy, and classes have been certified 
with as little as 25 members.“ 

* Commonality. Class certification 
also requires that there be questions 
of law or fact common to the class.’ 
Common questions of law or fact are 
not difficult to frame, and courts have 
noted that the “threshold of common- 
ality is not high.”* The test for com- 
monality has been characterized as 
“qualitative rather than quantita- 
tive” and “there need be only a single 
issue common to all members of the 
Nevertheless, commonality 
must be genuine and not superficial. 
Common questions such as, “Did the 
defendant defraud each member of 
the class?” can be manufactured in 
almost any case and are of little 
analytical value. Such broad, general 
allegations of commonality will not 
satisfy the requirements of Rule 23 
when the actual facts of the case re- 
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flect that legal and evidentiary issues 
are not constant, but vary among 
class members.'® 

¢ Typicality. In order to be certifiable, 
the claims or defenses of the repre- 
sentative parties must be “typical of 
the claims or defenses of the class.”!9 
This requirement, which addresses 
the relationship between the claims 
of the proposed class representative 
and those of the class, is often mis- 
understood and poorly applied. A 
proper analysis of typicality exam- 
ines 1) the elements of the named 
plaintiff’s claims and those of the 
proposed class; 2) the nature of the 
injury suffered by the representative 
and that of class members; 3) the re- 
lief that would satisfy the named 
plaintiff’s claims compared to those 
of the class; and 4) the defenses ap- 
plicable to the proposed represen- 
tative and those applicable to class 
members. The wrong suffered by the 
putative class representative must 
be the same wrong suffered by the 
class,” and “the interest of the plain- 
tiff must be coextensive with the in- 
terest of the other members of the 
class.”2! 

Typicality also is closely tied to the 
adequacy of the class representa- 
tive.” At a minimum, typicality re- 
quires that the proposed class repre- 
sentative possess avalid claim; if the 
representative is “unable to state a 
claim for relief, any question as to 
class certification will be moot.” If 
the merits of the proposed 
representative’s claims are specula- 
tive or seriously questionable, or if 
“individualized defenses” apply to 
the proposed class representative 
(e.g., statute of limitations, counter- 
claims, or equitable defenses), the 
representative's claims likely will not 
be typical of the proposed class.” If 
serious legal questions exist as to the 
viability of the named plaintiff’s 
claims, it may not be “practicable” 
to address certification until after the 
plaintiff’s claim has been tested by 
summary judgment proceedings.”® 
Conversely, even if the representative 
plaintiff possesses a valid claim, typi- 
cality will not exist if the claims of a 
large portion of the proposed class 
are subject to dismissal. 

e Adequacy. The requirement that 
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there be an “adequate representa- 
tive” of the class has been touted as 
“crucial to consider with great care.””” 
The importance of adequacy flows 
from the fact that a judgment in a 
class action, whether favorable or 
unfavorable, will bind absent class 
members who do not affirmatively 
opt out of the case. The representa- 
tive, therefore, serves as a fiduciary 
to absent class members.” Thus, the 
proposed representative must have 
common interests with the class 
members and be able to properly 
prosecute the class action.” It is fun- 
damental that adequacy is lacking if 
the interests of the putative class 
representative are antagonistic to or 
in conflict with the interests of other 
class members.* If the class repre- 
sentative has been convicted of 
crimes demonstrating “lack of hon- 
esty and trustworthiness,” he or she 
may not be adequate.*! Adequacy also 
does not exist when the representa- 
tive is immune to an affirmative de- 
fense which will apply to other class 
members.*” 

The adequacy requirement also 
mandates that class counsel be ex- 
perienced, competent, and able to 
conduct the litigation, but “a court 
should conduct an inquiry into the 
knowledge of the representative... 
to ensure that the party is not sim- 
ply lending [her] name to a suit con- 
trolled entirely by the class attor- 
ney.”*> If a plaintiff “fails to 
demonstrate that she is familiar with 
the facts,” or “does not show knowl- 
edge of the essential issues,” the 
plaintiff is not qualified to act as a 
class representative.** While courts 
are generally reluctant to hold coun- 
sel inadequate, specific acts of incom- 
petence or unprofessional conduct, 
such as the submission of a false af- 
fidavit or the failure to communicate 
settlement offers, can result in a find- 
ing of inadequacy.*® 


Subsection 23(b) 

The requirements of subsection (a) 
“are necessary but not sufficient con- 
ditions for a class action.”** In order 
to be certifiable as a class action, one 
of the three subsections of subsection 
(b) must be satisfied. Fla. R. Civ. P. 
1.220 requires that a pleading specify 
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the particular provision of subsection 
(b) under which the class claim or 
defense is to be maintained.*’ This 
practice is generally advisable in fed- 
eral court as well, where the failure 
to designate the particular subsec- 
tion of Rule 23(b) may be taken as a 
lack of meaningful analysis. 

¢ Subsection (b)(1). A class action 
may be maintained under this sub- 
section if the prosecution of indi- 
vidual actions by members of the 
class would create a risk of inconsis- 
tent adjudications that would estab- 
lish incompatible standards of con- 
duct for the party opposing the class; 
or adjudications with respect to in- 
dividual class members that would, 
as a practical matter, be dispositive 
of the interests of other nonparty 
class members or substantially im- 
pair or impede their ability to pro- 
tect their interests.** Actions under 
this subsection may be brought by or 
against a class to avoid a series of 
individual litigations that might pro- 
duce conflicting results, or to join all 
persons having a financial interest 
in the subject matter of the litigation. 
© Subsection (b)(2). Certification also 
is allowed when the relief sought by 
the class is injunctive or declaratory 
in nature. This provision is “intended 
to reach situations where a party has 
taken action or refused to take ac- 
tion with respect to a class.”*® Certi- 
fication under subsection (b)(2) is not 
appropriate when the “appropriate 
final relief” is predominantly money 
damages.*° 

© Subsection (b)(3). Most class actions 
seeking substantial money damages 
will only be appropriate for class cer- 
tification, if at all, under subsection 
(b)(3). Certification under this sub- 
section requires that common issues 
of law or fact predominate over issues 
affecting only individual class mem- 
bers, and that a class action would 
be superior to other methods of adju- 
dication. The absence of such “pre- 
dominance” or “superiority” is a fre- 
quent reason for denying class 
certification.*! Claims which involve 
“case-specific factual issues” for each 
class member will fail the predomi- 
nance test,*” and classes that are too 
numerous may affect the superiority 
of a class action by rendering it un- 


manageable.* Likewise, if each po- 
tential class member seeks thou- 
sands of dollars in damages, a class 
action may not be a superior method 
of adjudication because individual 
lawsuits could be brought, especially 
when the particular claims provide 
for treble damage or attorneys’ fees 
to the prevailing party.** While the 
predominance issue is difficult, and 
poorly reasoned decisions abound, 
most of these decisions result from a 
failure to analyze the details of the 
proposed class claims and the proofs 
necessary to try the case. 


Certification Analysis and 
Due Process Concerns 

In determining whether a class 
action should be certified, it is im- 
perative for the trial court to envi- 
sion the form that a trial would take 
and to ask several critical questions. 
The“typicality,” “predominance,” and 
“superiority” inquiries mandate an 
objective evaluation of how and 
whether a class action trial could be 
conducted.** If a class action trial 
cannot genuinely be conducted, ei- 
ther for legal or practical reasons, e.g., 
if the jury cannot realistically be in- 
structed, or if the case would neces- 
sarily degenerate into a series of 
mini-trials in order to prove liability 
for each class member, the case 
should not be certified.** The trial of 
an improperly certified class action 
will almost certainly result in a vio- 
lation of the defendant’s due process 
rights. 

It should be emphasized that the 
certification of a class does not re- 
lieve the named plaintiff of proving 
each and every element of a claim 
with respect to each and every mem- 
ber of the class. Consequently, first 
and foremost, the court should in- 
quire: Can the proposed class repre- 
sentatives put on their case and es- 
tablish the elements, not only of their 
own claims, but all of the elements 
necessary to establish liability as to 
all class members?*’ If individual el- 
ements of the claims cannot be 
proven on a class-wide basis without 
bringing all class members before the 
court, a class should not be certified. 
Thus, for example, Florida law rec- 
ognizes that a common law fraud 
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claim, which would require each class 
member to prove reliance, is clearly 
not appropriate for class certifica- 
tion.*® 

Just as the class representative 
must be able to establish the ele- 
ments of the class claim on behalf of 
all class members, due process re- 
quires that the defendant be allowed 
to assert all defenses applicable to 
all class members. “Substantive de- 
fenses” are a “species of property pro- 
tected by the due process clause.” 
Thus, if class certification or the 
management of a class action trial 
will effectively preclude a defendant 
from presenting viable defenses 
which the defendant might possess 
with respect to individual class mem- 
bers, the procedure would violate the 
requirements of due process.“ 


Class Certification Hearing 

An evidentiary hearing should be 
held by the court prior to certifica- 
tion in virtually every case.*° Recent 
decisions have held that the “rigor- 
ous analysis” mandated by the US. 
Supreme Court requires the trial 
court to apply the specific elements 
of the class action rule to the facts 
and legal issues of the case.*! It is 
prudent practice for trial judges to 
base a class certification on well 
thought out findings of fact and con- 
clusions of law. A certification order 
which merely parrots the language 
of Rule 23 will be subject to attack 
on appeal.® 

Although it has been said that a 
court should not consider the merits 
of the claims when determining 
whether a class should be certified,** 
“evidence relevant to the commonal- 
ity requirement is often intertwined 
with the merits,” and thus “it some- 
times is necessary to probe behind 
the pleadings before coming to rest 
on the certification question.”™ If the 
record is insufficient, or the defen- 
dant has not had an adequate oppor- 
tunity to conduct discovery, the court 
should postpone the certification is- 
sue pending discovery, which may be 
limited to certification issues.* 


Notice 
After a class is certified, the repre- 
sentative plaintiff generally is re- 
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quired to send notice of the class ac- 
tion to members of the class. The no- 
tice provisions of Florida’s Rule 1.220 
were intended to be more “explicit 
and stringent than those in the Fed- 
eral rule.”** A class notice cannot be 
biased toward any party but “must 
be neutrally drafted.”>’ Courts often 
allow defendants to comment on, or 
object to, a proposed notice that was 
drafted by a plaintiff.** Rule 
1.220(d)(2) provides that “the party 
asserting the existence of the class 
shall initially pay for the cost of giv- 
ing notice” unless otherwise ordered 
by the court. Although one court re- 
quired a class action defendant to pay 
for notice costs apparently because 
it was the “most economically viable 
means of assuring efficient and cost- 
efficient notification,” the basis for 
such a ruling is highly questionable. 
The U.S. Supreme Court has held 
that a plaintiff seeking class certifi- 
cation is required to pay the costs of 
notice “as part of the ordinary bur- 
den of financing his own suit,”® and, 
if the proposed representative can- 
not afford the costs of notice, class 
certification should be denied.* 


Appellate Review 

Despite the enormous impact of 
class certification, a federal court or- 
der certifying a class is still interlocu- 
tory and not subject to direct appeal. 
At the federal level, a class certifica- 
tion order can be reviewed prior to 
trial only by writ of mandamus® or 
pursuant to 28 U.S.C. §1292.® An 
amendment to Rule 23 is currently 
being considered by the U.S. Supreme 
Court, however, that would provide 
federal appellate courts with the dis- 
cretion to hear an appeal filed within 
10 days of a class certification order.™ 
Under the proposed amendment, the 
district court would not be required 
to certify the issue for appeal as is 
currently necessary under 28 U.S.C. 
§1292. In contrast to the federal rule, 
in Florida state court, an order de- 
termining class status is directly ap- 
pealable under Fla. R. App. P. 
9.130(a)(3)(C)(vii) (orders certifying 
a class) or 9.130(a)(6) (orders deny- 
ing certification). 

On appeal, a class certification or- 
der is technically reviewed for an 


abuse of discretion on both the state 
and federal levels.® The wide lati- 
tude generally afforded trial courts 
under the abuse of discretion stan- 
dard, however, is substantially re- 
stricted in the certification context by 
the requirements of Rule 23. “The 
decision to certify is within the broad 
discretion of the court, but that dis- 
cretion must be exercised within the 
framework of rule 23.” The trial 
court must give “due consideration 
to all the relevant factors within the 
context of a rigorous analysis,” with- 
out relying on “impermissible fac- 
tors.”*’ The practical effect of Rule 
23’s requirements is a type of review 
that borders on de novo, and cer- 
tainly, if an appellate court believes 
that certification has been improvi- 
dently granted, it generally will have 
no difficulty finding that a trial court 
has abused its discretion or departed 
from the essential requirements of 
law. 


Conclusion 

Class action litigation has contin- 
ued to grow, and despite three de- 
cades of evolution, many of the fun- 
damental issues remain unsettled or 
misapplied. With enormous economic 
interests often at stake, the need for 
critical analysis from both courts and 
practitioners is an absolute necessity. 
An essential part of this analysis, 
prior to certification, must include a 
genuine assessment of whether a 
trial of the proposed class action re- 
alistically could be held, and whether 
class-wide liability could conceivably 
be imposed in light of due process 
guarantees. Until such meaningful 
analysis becomes common practice, 
or more definitive law develops as to 
when claims are clearly not appro- 
priate for class treatment, the flood 
of class action litigation is likely to 
continue. O 
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Juror Misconduct: 


Balancing the Need for Secret 
Deliberations With the Right toa 
Fair and Impartial Trial 


by Craig B. Willis 


s judicial restraint on post-trial juror contact 

has relaxed in recent years, not surprisingly, 

litigation arising out of alleged juror miscon- 

duct has increased. In the past, behavior by ju- 
rors that would invalidate a verdict fell within a narrow 
range of objective categories of misconduct.' Recent judi- 
cial trends mark an increasing focus on social issues, which 
in turn impact on the justice system’s concern with the 
fair and impartial determination of criminal guilt or in- 
nocence and resolution of civil disputes. 

The rule in Florida, in cases involving allegations of 
juror misconduct, has been that matters which essentially 
inhere in the verdict are not grounds for setting aside the 
verdict. Historically, whether a matter inheres in the ver- 
dict has depended upon whether influence or information 
external to the jury’s deliberations had a reasonable pos- 
sibility of prejudicial impact on the outcome of the ver- 
dict. Marks v. State Road Department, 69 So. 2d 771 (Fla. 
1954). A verdict was set aside when it could be shown 
that some impropriety occurred during the trial or in the 
jury room, such as when a juror was improperly ap- 
proached by a party, agent, or attorney; witnesses or oth- 
ers conversed as to the facts or merits of the cause out of 
court and in the presence of the jurors; or when a juror 
visited the scene without leave of court, or conducted an 
experiment and communicated the results to the other 
jurors. Id. at 774.? 
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This distinction between overt acts of misconduct and 
matters which inhere in the verdict was the judicial sepa- 
ration between misconduct which constituted a sufficient 
basis for a new trial and other types of irregularities that 
might occur during jury deliberations.* This distinction 
has been followed by the Florida courts for a number of 
years when dealing with allegations of juror misconduct. 
The rule is codified in the Florida Evidence Code, FS. 
§90.607(2)(b).* 

In addition to misconduct which is considered extrinsic 
to the verdict, a special category of misconduct exists for 
verdicts determined by aggregation and average (quotient 
verdicts), by lot or game of chance, or other artifice. Ver- 
dicts determined in this manner are uniformly set aside.*® 
Other forms of misconduct have generated litigation over 
the impact of the alleged misconduct on the fair and im- 
partial administration of justice. One of the tenets of a 
fair trial is that the jury should consider only evidence or 
information received in the courtroom during the eviden- 
tiary phase of the trial.* Unless the allegations of miscon- 
duct included consideration of information not received 
in court, or there has been improper contact with mem- 
bers of the jury during the course of the trial or delibera- 
tions, the courts have been loath to consider requests to 
set aside verdicts, despite indications of irregularities, 
misunderstandings, and errors in the determination of 
the verdict.’ 
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In situations where jurors have 
received information outside of the 
courtroom, or have independent and 
undisclosed knowledge of the parties 
or events, the potential for a miscar- 
riage of justice is obvious. Our sys- 
tem of justice places a high value on 
the right of cross-examination and 
the right to confront the evidence as 
tools to obtain a fair trial. When a 
litigant is deprived of those rights, 
the judiciary is quick to overturn the 
presumed prejudiced results in those 
instances. 

For example, in Russ v. State, 95 
So. 2d 594 (Fla. 1957), the defendant 
was convicted of first-degree murder 
without a recommendation of mercy. 
After trial, the attorney for the de- 
fendant learned that, during the 
jury’s deliberations, a member of the 
jury told the others that he had per- 
sonal knowledge that the defendant 
had severely beaten the deceased vic- 
tim on numerous occasions, that the 
defendant had threatened to kill the 
deceased victim on numerous occa- 
sions, and that the defendant had 
beaten the deceased unmercifully on 
the day preceding the shooting. These 
matters had not been heard in evi- 
dence during the trial, but the juror 
told other members of the jury that 
he knew these facts to be true. The 
juror made this statement after the 
jury had voted eight to four to rec- 
ommend mercy. A new trial was man- 
dated by the appellate court. 

Visiting the scene of an accident 
or crime, or conducting an experi- 


Recent judicial trends 
mark increasing focus 
on social issues which 
impact the system's 
concern with the fair, 
impartial determination 
of criminal guilt or 
innocence and 
resolution of 
civil disputes. 


ment and reporting the results to 
other members of the jury, are com- 
mon examples of juror misconduct 
involving the consideration of extrin- 
sic information which result in a new 
trial. Bickel v. State Farm Mutual 
Automobile, 557 So. 2d 674 (Fla. 2d 
DCA 1990), involved a personal in- 
jury case in which it was discovered 
after the trial that the jury foreman 
allegedly drove to the scene of the 
accident and conducted an experi- 
ment. He then communicated the 
results to other members of the jury. 
The appellate court concluded that a 
juror interview should be conducted 
to determine whether there was mis- 
conduct which affected the verdict.® 

Bringing into the jury room writ- 


Of course | love you and the kids more than 
| love my job. | thought | sent you a memo on that. 
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ten material that can have an effect 
on the outcome of the verdict consti- 
tutes misconduct that requires a new 
trial. In Keen v. State, 639 So. 2d 597 
(Fla. 1994), an unauthorized maga- 
zine article found its way into the 
jury room and a new trial was re- 
quired. The article involved trial tac- 
tics of defense attorneys. The Su- 
preme Court concluded that the 
article could have influenced jurors. 
Dictionaries and legal treatises 
brought into the jury room virtually 
guarantee a new trial.’ 

Invariably, dictionaries and other 
legal treatises are consulted by the 
jury in an effort to define legal terms 
that may have a special meaning. 
However, merely having extraneous 
written materials in the jury room 
will not cause a mistrial. For ex- 
ample, in State v. Hamilton, 574 So. 
2d 124 (Fla. 1991), a capital murder 
case, the allegation was made that 
an alternate juror brought automo- 
bile magazines into the jury room 
that contained an advertisement 
which, according to defense counsel, 
had the potential to distract jurors 
and prejudice the defendant.!° The 
Supreme Court noted that the “intro- 
duction of unauthorized materials 
conceivably could have a powerful 
and often unascertainable impact on 
a verdict or jury recommendation, 
potentially violating the right to a 
fair trial guaranteed by the state and 
federal constitutions.” Jd. at i26.The 
Hamilton court applied a harmless 
error analysis, giving close scrutiny 
to the type of unauthorized material 
involved, its relation to the issues at 
trial, and the extent to which jurors 
actually consulted the material. The 
Supreme Court concluded that the 
magazines were irrelevant, both as 
to the legal and factual issues of the 
case. Therefore, a new trial was not 
required. 

The procedures for determining 
whether a new trial should be 
granted are outlined in the Hamilton 
decision. If the court determines that 
there is a reasonable possibility that 
the overt act of misconduct prejudi- 
cially affected the jury in reaching its 
verdict, then a new trial should be 
granted. During the jury interview, 
jurors are allowed to testify about 
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overt acts which might have prejudi- 
cially affected the jury in reaching its 
verdict. Jurors are not allowed to tes- 
tify about their thought processes, or 
if the prejudicial material actually 
affected their decision. Once the 
court determines that there is a rea- 
sonable possibility of prejudice, the 
burden shifts; and the party oppos- 
ing the new trial must objectively 
demonstrate that there is such pos- 
sibility. See,e.g., Ivory v. State, 330 So. 
2d 853 (Fla. 3d DCA 1976), for an 
example of how this demonstration 
is accomplished. This objective dem- 
onstration of no prejudicial impact 
must be done without inquiry into 
the subjective thoughts or impres- 
sions of the jurors, which would run 
afoul of the proscription contained in 
FS. §90.607(2)(b). 

Sympathy by jurors for one of the 
parties will not form the basis for a 
new trial, absent an agreement to 
ignore the law.'! In Baptist Hospital 
of Miami, Inc. v. Maler, 579 So. 2d 97 
(Fla. 1991), the plaintiffs had re- 
ceived a favorable jury verdict in a 
medical malpractice action on behalf 
of a brain damaged minor child. Af- 
ter the trial, two of the jurors spoke 
to the attorneys for the defendant. 
The jurors told the attorneys that 
their verdict had been influenced by 
sympathy for the child. The Supreme 
Court, relying on the provision in the 
Evidence Code, which forbids judicial 
inquiry into the emotions, mental 
processes, or mistaken beliefs of ju- 
rors, concluded that no grounds ex- 
isted for a juror interview or a new 
trial. The Maler court articulated the 
distinction between extrinsic miscon- 
duct, which allows judicial inquiry, 
and matters which inhere in the ver- 
dict as one “between overt prejudi- 
cial acts, and subjective impressions 
or opinions of jurors.” Id. at 99. 

A juror interview to inquire about 
overt prejudicial acts is permitted. An 
inquiry about subjective impressions 
or opinions of jurors is not permit- 
ted. Likewise, in Carcasses v. Julien, 
616 So. 2d 486 (Fla. 3d DCA 1993), 
an allegation that the defense verdict 
resulted from juror sympathy for the 
defendant doctor’s reputation did not 
warrant a new trial. The rule in 
Florida, until recently, has been that 


verbal remarks made by one juror to 
another during deliberations — un- 
less extrinsic evidence or information 
was communicated — does not con- 
stitute sufficient grounds for a new 
trial. State v. Hamilton, 574 So. 2d 
124 (Fla. 1991); McAllister Hotel v. 
Porte, 123 So. 2d 334 (Fla. 1959). 

Discussions between jurors during 
deliberations were considered mat- 
ters which inhere in the verdict. See, 
e.g., Darby v. State, 461 So. 2d 984 
(Fla. lst DCA 1984), in which the al- 
legation was made that the foreman 
of the jury improperly influenced the 
other jurors. The First District Court 
of Appeal summarily disposed of the 
case by stating that the allegation 
raised a matter that “inheres in the 
verdict” and, therefore, “is not sub- 
ject to attack.” Id. at 984. 

Jury misunderstanding of instruc- 
tions or the law does not form the 
basis for a new trial. In Ray Cooke 
Enterprises, Inc. v. Parsons, 627 So. 
2d 1267 (Fla. 4th DCA 1993), a juror 
interview was requested on the 
grounds that the jury misunderstood 


the jury instructions and the verdict 
form. The court concluded that a 
motion alleging that a juror thought 
that her verdict would bring about a 
different result or that she miscal- 
culated the damage, or did not un- 
derstand the judge’s instruction on 
certain matters, alleged matters in- 
herent in the verdict and, therefore, 
were not adequate grounds to grant 
a jury interview. Jd. at 1268. 

This conclusion is consistent with 
the Maler distinction between overt 
acts and subjective impressions or 
thoughts of the jurors. See also 
Phares v. Froehlich, 582 So. 2d 683 
(Fla. 2d DCA 1991), in which the dis- 
trict court quashed a granted juror 
interview, based upon an allegation 
that the jury included in its verdict 
an additional sum for attorneys’ fees. 
The district court, in explaining its 
decision, stated that “the allegations 
establish only the opinion of one ju- 
ror that, perhaps out of sympathy or 
their misunderstanding of the in- 
struction, the jury may have wanted 
the plaintiff to receive enough money 
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to pay her fees. As such, the factual 
allegations of the motion relate to the 
thoughts, opinions, and impressions of 
the jurors about why they reached 
their verdict. Because the subject mat- 
ter of the requested inquiry concerns 
matters which inhere in the verdict, 
the allegations cannot form the basis 
for any inquiry of the jury.” Jd. at 685. 
However, a jury’s agreement to disre- 
gard the law out of sympathy for one 
of the parties, or from some other mo- 
tive, is not considered a matter which 
inheres in the verdict. See Baptist Hos- 
pital of Miami, Inc. v. Maler,579 So. 2d 
97 (Fla. 1991); and Prest v. Amica Mu- 
tual Insurance Company, 483 So. 2d 83 
(Fla. 2d DCA 1986). 

Rules of procedure, as well as rules 
of bar conduct, regulate how an at- 
torney who has information concern- 
ing possible juror misconduct can 
proceed. Fla. R. Civ. P. 1.431(h) pro- 
vides that “[a] party who believes 
that grounds for legal challenge to a 
verdict exist may move for an order 
permitting an interview of a juror or 
jurors to determine whether the ver- 
dict is subject to challenge.” This 
motion must be made within 10 days 
of the verdict, absent good cause, and 
must include the names and ad- 
dresses of the jurors to be inter- 
viewed and the grounds for the chal- 
lenge. Because a motion made under 
this rule does not appear to toll the 
time to make a motion for a new trial, 
the best practice would be to contem- 
poraneously serve a motion for a new 
trial. However, if the juror miscon- 
duct is not discovered until after the 
10-day time limit for motions under 
Rules 1.431 and 1.530, the courts 
have construed the later discovered 
misconduct to constitute newly dis- 
covered evidence under Fla. R. Civ. 
P. 1.540(b), and relief in the form ofa 
new trial is permissible. Snook uv. 
Firestone Tire & Rubber Company, 
485 So. 2d 496 (Fla. 5th DCA 1986). 

The court is to specify the place, 
manner, conditions, and scope of the 
interview. The rule does not indicate 
who is to conduct the interview, but 
reported decisions reflect both the 
court and counsel asking questions 
during the interview.” Rule Reg. Fla. 
Bar 4-3.5(d) contemplates a some- 
what different procedure to be fol- 
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lowed for conducting a juror inter- 
view.'® This rule of conduct appears 
to give an attorney the right to pro- 
ceed with an interview without hav- 
ing to secure leave of the court, if 
notice is provided to the court and to 
opposing counsel. In this regard the 
rule of conduct appears to be in con- 
flict with the rule of civil procedure. 

The better practice would be to fol- 
low the rule of civil procedure be- 
cause some courts refuse to consider 
the substantive grounds of the mo- 
tion when the information was ob- 
tained in violation of the rules. In 
Seymour v. Solomon, 683 So. 2d 167 
(Fla. 3d DCA 1996), an attorney who 
believed that his clients should have 
prevailed contacted three jurors 
without a motion, without notice and 
hearing, and without an order per- 
mitting such contact. The Third Dis- 
trict Court of Appeal refused to con- 
sider the substantive grounds of the 
alleged misconduct because the in- 
formation was obtained in violation 
of Fla. R. Civ. P. 1.431(h). Without 
discussing the conflict between the 
rule of procedure and the rule of con- 
duct (Rule 4-3.5(d)), the court noted 
that the rule of conduct was not in- 
tended to supplement court proce- 
dural rules, and, therefore, it was not 
necessary to discuss the rule of con- 
duct in the decision. The district court 
based its decision on the policy un- 
derlying the rule, which is to“prevent 
unwarranted intrusions into the pri- 
vate thought processes of jurors.” Id. 
at 168. The court explained its rul- 


ing by stating that, “the failure to 
enforce the rule, and the rewarding 
of violative contacts with success, 
would effectively result in the rule’s 
elimination.” Id. See also Walgreens 
v. Newcomb, 603 So. 2d 5 (Fla. 4th 
DCA 1992), for the Fourth District 
Court of Appeal’s application of the 
same principle in disallowing a new 
trial where the alleged misconduct 
was discovered in violation of the 
rules of procedure. 

The courts’ reluctance to permit un- 
regulated post-trial contacts with ju- 
rors is founded upon a strong public 
policy against allowing litigants to 
harass jurors, or to upset a verdict, by 
attempting to ascertain some under- 
lying improper motive." Secret delib- 
erations by citizen jurors without pub- 
lic review and criticism has been one 
of the hallmarks of the American jus- 
tice system. The courts repeatedly have 
expressed the principle that post-trial 
juror interviews rarely should be 
granted and the sanctity of the jury 
process, as well as the privacy rights 
of the jurors, should be closely guarded 
and protected. 

The Fifth District Court of Appeal 
in Orange County v. Fuller, 502 So. 
2d 1364 (Fla. 5th DCA 1987), stated 
that “unless there are sufficient al- 
legations of juror misconduct relat- 
ing to matters which are extrinsic to 
the verdict, inquiry into the delibera- 
tions of a jury is prohibited. This 
long-standing rule protects jurors 
who have performed their duty in a 
lawful manner from harassment, and 
protects the verdict itself from un- 
founded challenges which only ham- 
per the efficient administration of 
justice.” 

One of the final Florida Standard 
Jury Instructions for Criminal Cases, 
3.07, expressly instructs jurors on 
this point as follows: “For many cen- 
turies, our society has relied upon 
jurors for consideration of difficult 
cases. We have recognized for hun- 
dreds of years that a jury’s delibera- 
tions, discussions and votes should 
remain their private affair as long as 
they wish it. Therefore, the law gives 
you a unique privilege not to speak 
about the jury’s work.” 

Thus, in the past, the distinction 
between overt acts of misconduct 
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which prejudiced a party’s right to a 
fair trial and thoughts, impressions, 
or opinions expressed during the de- 
liberative process formed the line 
between appropriate grounds for a 
new trial and matters which were left 
to the sanctity of the jury room. This 
clear distinction has begun to break 
down in recent years as a laxer judi- 
cial attitude toward post-trial contact 
with jurors began to result in the dis- 
closure of some of the prejudicial 
comments that were being made in 
the jury room during deliberations.’® 

In Sanchez v. International Park 
Condominium Association, Inc., 563 
So. 2d 197 (Fla. 3d DCA 1990), the 
plaintiff, who was from Cuba, was 
found to be 96 percent contributorily 
negligent in a slip-and-fall case. One 
of the jurors, after trial, volunteered 
that another juror had made a de- 
rogatory comment about Cubans. The 
Third District Court of Appeal, rely- 
ing on the Sixth Amendment’s guar- 
antee of a fair and impartial trial, 
concluded that the plaintiff was en- 
titled to a new trial. The court’s rea- 
soning was that because jury service 
is a collegial process, and the com- 
ments were made during the delib- 
erative process, the verdict was pre- 
sumed to be prejudiced by the juror’s 
biased influence. 

In Singletary v. Lewis, 584 So. 2d 
634 (Fla. lst DCA 1991), an African- 
American woman brought a medical 
malpractice action for serious inju- 
ries and permanent impairment to 
her baby, which occurred during de- 
livery. One of the jurors made nega- 
tive comments, which other jurors 
construed as racially motivated. The 
district court reversed the trial 
court’s denial of a juror interview and 
remanded the case for a jury inter- 
view. The court concluded that 
“[p]rejudice against one of the par- 
ties or the making of prejudicial com- 
ments in the presence of the jury is 
evidence of improper considerations.” 
Id. at 637. Neither the Singletary nor 
Sanchez decisions discussed, or at- 
tempted to reconcile, the preexisting 
test which made a distinction be- 
tween overt acts of misconduct and 
comments made by fellow jurors dur- 
ing the deliberative process. 

The Florida Supreme Court in 


Powell v. Allstate Insurance Company, 
652 So. 2d 354 (Fla. 1995), had the 
opportunity to squarely confront the 
issue of how racially prejudiced 
commentary during jury deliberations 
should be treated. The Powell court 
acknowledged that, in the past, a trial 
court’s inquiry into jury misconduct 
was limited to cases in which there was 
an “objective demonstration of extrin- 
sic factual matter disclosed in the jury 
room.” Jd. at 356. However, giving great 
weight to “the equitable principle that 
neither a wronged litigant, nor society 
itself should be without a means to 
remedy a palpable miscarriage of jus- 
tice,” the Supreme Court concluded 
that racial statements made by jurors 
constitute sufficient “overt acts” to al- 
low the trial court to make an inquiry 
and take action. Id. at 356-57. 
“[W]hen appeals to racial bias are 
made openly among the jurors, they 
constitute overt acts of misconduct.” 
Id. at 357. The Supreme Court be- 
lieved that it was drawing a “bright 
line,” and that while this distinction 
would “not keep improper bias from 


being a silent factor with a particu- 
lar juror, ... hopefully, it will act asa 
check on such bias from being ex- 
pressed so as to overtly influence oth- 
ers.” Id. at 357-58. 

The problem with the court’s be- 
lief that this new rule would operate 
to discourage the verbal expression 
of racial bias during deliberations is 
that this prohibition is not commu- 
nicated to jurors. If the goal is to dis- 
courage the overt expression of ra- 
cial bias, then a jury instruction is 
needed for implementation. If the 
goal is to provide a remedy for over- 
turning verdicts which have been 
tainted by racial prejudice, then a 
mechanism for post-trial debriefing 
needs to be instituted, such as is done 
with polling the jury prior to dis- 
charge. Otherwise, the hope is naive, 
and constitutional guarantees ensur- 
ing a fair and impartial jury and 
equal protection of the law will be 
realized only on a random, haphaz- 
ard basis, as when a juror is willing 
to volunteer the information. In this 
regard, the rule of civil procedure 
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precludes a jury interview unless the 
motion is based upon well-founded 
information indicating that miscon- 
duct has occurred. 

Subsequent to the Powell decision, 
the Supreme Court has extended its 
verbal-comments-as-overt-acts 
analysis to other issues. In Wilding 
v. State, 674 So. 2d 114 (Fla. 1996), 
jurors discussed their fears that a 
defendant in a murder trial might 
have access to personal information, 
such as their addresses and tele- 


phone numbers. The Supreme Court 
concluded that “[lJike racial bias, if 
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an individual juror fears that the de- 
fendant might have access to the ju- 
rors’ personal information, such con- 
cern inheres in the verdict and is not 
the subject of inquiry. However, when 
such concern is discussed by jurors 
or otherwise openly brought to the 
attention of other jurors, the concern 
becomes an overt act of misconduct 
that may be inquired into.” Jd. at 118. 

The application of the new analy- 
sis to this type of situation illustrates 
both the haphazard nature of the 
rule and potentially its inapplicabil- 
ity to circumstances other than overt 
expression of biases. If the defendant 
was prejudiced by the jurors’ receipt 
of knowledge that he might have ac- 
cess to their personal information, 
then he was prejudiced, whether they 
discussed it openly or not. Further- 
more, it was unnecessary for the 
court to extend the Powell rule to this 
new situation. The jury’s concern that 
the defendant had access to personal 
information is more akin to consid- 
eration of evidence or information 
not heard during the trial. The con- 
sideration of this extrinsic factual 
matter by the jury creates the rebut- 
table presumption that there was a 
reasonable possibility of prejudice to 
the defendant, which is the legal 
standard set forth in State v. 
Hamilton, 574 So. 2d 124 (Fla. 
1991)!” 

The modern trend toward opening 
jury deliberations to public scrutiny 
virtually guarantees that a variety 
of jury misconduct allegations will be 
subjected to judicial review. How far 
the courts will go in overturning ver- 
dicts based upon derogatory or dis- 
criminatory commentary during the 
deliberative process will depend 
upon how heavily the judiciary 
weighs the adverse effect of the 
prejudicial remark on the right to a 
fair and impartial trial. The courts 
have clearly signaled that the need 
for privacy in the jury room, at least 
in cases involving racial and ethnic 
prejudice, does not outweigh the right 
to a fair and impartial trial. 0 


1 See generally State v. Hamilton, 574 
So. 2d 124 (Fla. 1991). Because of the 
range of problems encompassed by the 
concept, the term “juror misconduct” is 
somewhat misleading. The types of im- 


proprieties which can cause a new trial 
under this heading include such matters 
as juror bias, outside influence on the de- 
liberative process, use of extraneous in- 
formation, and irregularities in arriving 
at the verdict. 

2 The Florida Supreme Court relied in 
Marks on Wright v. Illinois & Mississippi 
Telegraph Co., 20 Iowa 195, 210 (Iowa 
1866). The Florida Supreme Court has 
repeatedly relied on the Wright decision 
for an enumeration of matters which do 
and do not inhere in the verdict. See, e.g., 
McAllister Hotel, Inc. v. Porte, 123 So. 2d 
339, 344 (Fla. 1959), in which the court 
quoted from Wright for the following enu- 
meration of matters which inhere in the 
verdict. “[T]he law does not permit a ju- 
ror to avoid his verdict for any reason 
which essentially inheres in the verdict 
itself, as that he ‘did not assent to the 
verdict; that he misunderstood the in- 
structions of the Court [or] the state- 
ments of the witnesses or the pleadings 
in the case; that he was unduly influenced 
by the statements or otherwise of his fel- 
low-jurors, or mistaken in his calculation 
or judgment, or other matter resting 
alone in the juror’s breast.” 

3 See Baptist Hospital of Miami, Inc., v. 
Maler, 579 So. 2d 97 (Fla. 1991), in which 
the Florida Supreme Court stated that 
the standard for a juror interview was 
whether the allegations of misconduct, if 
taken as true, would constitute grounds 
for a new trial. 

4 This rule provides that: “Upon an in- 
quiry into the validity of a verdict or in- 
dictment, a juror is not competent to tes- 
tify as to any matter which essentially 
inheres in the verdict or indictment.” 

5 Marks v. State Road Department, 69 
So. 2d 771 (Fla. 1954); Prest v. Amica Mu- 
tual Insurance Co., 483 So. 2d 83 (Fla. 2d 
D.C.A. 1986). Interestingly, even though 
this method of arriving at a verdict is 
clearly outlawed and the verdict is set 
aside when the fact that it was used is 
made known to the court, the Supreme 
Court Committee on Standard Jury In- 
structions in Civil Cases recommended 
that “no instruction generally be given 
to admonish the jury against returning a 
‘quotient verdict.” Comment to 7.2 of the 
Florida Standard Jury Instructions in 
Civil Cases. No explanation is given as 
to why this is preferred. 

In situations when the “jury dead- 
locked” instruction 7.3 is given, or when 
the jury indicates that liability has been 
decided but there is a disagreement over 
damages, an argument can be made that 
such an instruction should be given. Com- 
pare the proscriptions contained in Pre- 
liminary Instruction 1.1, Florida Stan- 
dard Jury Instructions in Civil Cases and 
1.01, Florida Standard Jury Instructions 
in Criminal Cases. 

® An exception to this rule is that a jury 
view of the site is permitted where al- 
lowed by law or order of the court. For 
example, Fia. Stat. §73.071(6) allows a 
jury view of the property in eminent do- 
main proceedings upon demand of either 
party or order of the court. In other types 
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of cases, a jury view is left to the sound 
discretion of the trial judge. See Fla. R. 
Civ. P. 1.520 and Fia. Star. §918.05, per- 
taining to criminal proceedings. 

7 See Songer v. State, 463 So. 2d 229 
(Fla. 1985) (jurors may not testify as to 
whether they misunderstood the law); 
Dover Corp. v. Dean, 473 So. 2d 719 (Fla. 
1st D.C.A. 1985) (misunderstanding jury 
instruction is insufficient grounds for 
post-trial interview); Swan v. Wisdom, 
386 So. 2d 574 (Fla. 5th D.C.A. 1980) (per- 
centages of negligence backward not 
grounds for jury interview). 

8 See also Snook v. Firestone Tire & 
Rubber Co., 485 So. 2d 496 (Fla. 5th 
D.C.A. 1986) (juror conducted indepen- 
dent investigation). 

2 See Smith v. State, 95 So. 2d 525 (Fla. 
1957). Compare Doutre v. State, 539 So. 
2d 569 (Fla. 1st D.C.A. 1989), in which 
the First District Court of Appeal, while 
finding that it was improper for the jury 
to consult a dictionary in an effort to de- 
fine the term “reasonable doubt,” con- 
cluded that the jury’s verdict was not af- 
fected, and thus, such action did not 
constitute reversible error. 

10 The magazines were MUSCLECAR CLAS- 
sics and Musc.iecar Review. Defense 
counsel’s contention was that one of the 
magazines contained a “provocative” 
advertisement showing a blonde model 
dressed in a bathing suit. The supreme 
court, in disposing of the claim of mis- 
conduct, included the following wry com- 
ment: “Although defense counsel alleged 
that the materials were distracting to 
jurors, this statement was based solely 
on counsel’s own reaction to a single ad- 
vertisement depicting a woman in a bath- 
ing suit.” Hamilton, 574 So. 2d at 130. 

4 However, undisclosed knowledge of, or 
relationship with, one of the parties dur- 
ing voir dire can invalidate a verdict. 
Singletary v. Lewis, 584 So. 2d 634 (Fla. 
1st D.C.A. 1991); Mobil Chemical Co. v. 
Hawkins, 440 So. 2d 338 (Fla. 1st D.C.A. 
1983), rev. denied, 449 So. 2d 264 (Fla. 
1984). 

2 See,e.g., State v. Hamilton, 574 So. 2d 
124 (Fla. 1991). 

18 Rule Reg. Fla. Bar 4-3.5(d)(4), in rel- 
evant part, provides: “A lawyer shall not: 

. after dismissal of the jury in a case 
with which the lawyer is connected, ini- 
tiate communication with or cause an- 
other to initiate communication with any 
juror regarding the trial except to deter- 
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mine whether the verdict may be subject 
to legal challenge; provided, a lawyer may 
not interview jurors for this purpose un- 
less the lawyer has reason to believe that 
grounds for such challenge may exist; and 
provided further, before conducting any 
such interview the lawyer must file in the 
cause a notice of intention to interview 
setting forth the name of the juror or ju- 
rors to be interviewed. A copy of the no- 
tice must be delivered to the trial judge 
and opposing counsel a reasonable time 
before such interview.” 

14 Sentinel Star Co. v. Edwards, 387 So. 
2d 367 (Fla. 5th D.C.A. 1980), rev. denied, 
399 So. 2d 1145 (Fla. 1980); Velsor uv. 
Allstate Insurance Co., 329 So. 2d 391 
(Fla. 2d D.C.A. 1976). See also Powell v. 
Allstate Insurance Company, 652 So. 2d 
354, 358 (Fla. 1995), which sets forth the 
numerous public policy reasons for the 
reluctance to disturb verdicts as follows: 
1) litigation will be extended needlessly 
if the motives of jurors are subject to chal- 
lenge; 2) preventing litigants or the pub- 
lic from invading the privacy of the jury 
room; 3) shielding jurors from harass- 
ment by lawyers; and 4) finality of ver- 
dicts. These public policy considerations 
can come into direct opposition to the 
ends of justice when a verdict has been 
prejudicially affected by acts of miscon- 
duct on the part of jurors. For an inter- 
esting discussion of this balancing of prin- 
ciples, see Wright v. CTL Distribution, 
Inc., 679 So. 2d 1233 (Fla. 2d D.C.A. 1996). 


5 See Schmitz v. S.A.B.T.C. Townhouse 
Association, 537 So. 2d 130 (Fla. 5th 
D.C.A. 1988); Sentinel Star Co. v. 
Edwards, 387 So. 2d 367 (Fla. 5th D.C.A. 
1980), petition for rev. denied, 399 So. 2d 
1145 (Fla. 1981); National Indemnity Co. 
v. Andrews, 254 So. 2d 454 (Fla. 2d D.C.A. 
1978), cert. denied, 359 So. 2d 1210 (Fla. 
1978). 

16 See, for example, the trial court’s 
charge at the conclusion of the case in 
Baptist Hospital of Miami, Inc., v. Maler, 
579 So. 2d 97 (Fla. 1991), in which the 
judge told the jury: “You are free to dis- 
cuss this case with anyone who will lis- 
ten.” The other factor contributing to 
greater juror disclosures in recent years 
has been the media’s interest in news- 
worthy cases and its efforts to inquire into 
jurors’ thoughts and impressions in ar- 
riving at a particular verdict. 

17 Compare Travent v. Schecter, 678 So. 
2d 1345 (Fla. 4th D.C.A. 1996), in which 
the Fourth District Court of Appeal was 
urged to extend the Powell rule to deroga- 
tory comments about lawyers. The plain- 
tiffin Travent was a lawyer, and the jury 
returned a defense verdict. The district 
court declined to grant a new trial, con- 
cluding that Powell could not “be read as 
a wholesale retreat from the traditional 
rule that post verdict interviews of jurors 
will be limited to overt acts of miscon- 
duct during jury consideration of the 
case.” Travent v. Schecter, 678 So. 2d at 
1348. 
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Professionalism? What’s That? 


by Wm. Reece Smith, Jr. 


“A profession is a group of individuals pursuing a learned art as a 


common calling in the spirit of public service... . 


hat? We now have a Center for Profes- 
sionalism in Tallahassee? Where did it 
come from? And what is professionalism 
anyway? 

The center is the result of a joint venture of the Su- 
preme Court of Florida and The Florida Bar. Its existence 
is a tribute to the inspired leadership of the court, espe- 
cially that of Justice Harry Lee Anstead, strongly sup- 
ported by the chief justice and other colleagues. It is also 
a tribute to the protracted effort of The Florida Bar’s Stand- 
ing Committee on Professionalism which was successively 
led over several years of preliminary study by federal 
Judge William M. Hoeveler, Judge John T. Luzzo, Justice 
Anstead, and “Chip” Bachara. Former Florida Bar presi- 
dents John DeVault III and John W. Frost II likewise de- 
serve great credit for their leadership in implementing 
the professionalism initiative. 

A Commission on Professionalism, the members of which 
are jointly appointed by the Supreme Court and the Board 
of Governors of The Florida Bar, also is now in place. The 
commission oversees the center, which is funded by The 
Florida Bar and directed by Florida Bar staff member Paul 
Remillard. A small but dedicated staff is working with 
Remillard to develop a library of materials addressing 
professionalism issues, directing the Bar’s ethics school 
program, speaking about professionalism to bar associa- 
tions throughout the state, and implementing a series of 
regional symposia on that subject. 

Why this seemingly sudden emphasis on professionalism, 
whatever it is? Actually, the emphasis is not so sudden. Our 
profession has long asserted a claim to high ideals and ethi- 


28 THE FLORIDA BAR JOURNAL/MAY 1998 


Roscoe Pound 


cal practices as well as a commitment of unselfish service to 
the public and the profession. Interest in the subject of pro- 
fessionalism, however, is said to have been renewed by the 
Watergate scandal, in which a number of lawyers were im- 
plicated. Tragic though it was, Watergate had at least one 
salutary effect. It caused the profession to reflect on itself 
and to place increased emphasis on professional ethics and 
conduct. In law schools, for example, teaching legal ethics 
and professional responsibility gained respect as a scholarly 
pursuit. 

But in the years following Watergate, the practice of law 
was also changing. Society in general was becoming more 
rights- and consumer-oriented. Decisions of the Supreme 
Court of the United States altered longstanding profes- 
sional practices regarding such matters as the employ- 
ment of minimum fee schedules and prohibitions against 
lawyer advertising and solicitation. Public awareness of 
the law and lawyers was heightening. The law was be- 
coming demystified and the number of lawyers was grow- 
ing by geometric proportion. Competition for clients and 
fees was increasing. Practices once limited to commercial 
activities were becoming commonplace in the practice of 
law. Lawyers were more discourteous and uncivil in ad- 
versary proceedings. The billable hour and the bottom line 
threatened to replace completely the profession’s pro- 
claimed commitment to public service as the primary ob- 
jective of lawyers. 

These and other conditions caused concerned members 
of the legal profession to express fear that professional- 
ism in the law was rapidly becoming commercialism. In 
their view, social, economic, and regulatory change was 
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causing a severe decline, if not the 
actual demise, of shared professional 
ideals and practices. As they saw it, 
a crisis had developed. 

Not all lawyers agreed. Some prac- 
titioners either didn’t pay much at- 
tention to the alleged crisis or didn’t 
care if professional mores were 
changing or, perhaps, didn’t realize 
law practice once was different. 

Some legal scholars expressed 
thoughtful skepticism about the pro- 
fessionalism alarm. Some asked 
whether the so-called crisis was new 
or merely a continuation of turmoil 
extant in the American legal profes- 
sion for most of this century. Others 
questioned whether professionalism, 
if it ever existed, had societal value 
and suggested the concept was devel- 
oped, and has long been employed, 
in the self-interest of elite members 
of the bar. Still others asserted that 
proponents of professionalism sought 
to sustain values that have never 
been embraced by a diverse and 
stratified profession and sought to 
pursue ideals that had little to do 
with the daily work of practicing law- 
yers.? It has been argued more re- 
cently that, because race, gender, eco- 
nomic, and other class distinctions 
dictate individual personality traits 
and values, professionalism stan- 
dards and codes either discriminate 
against, or simply do not appeal to, 
some lawyers.® The profession also 
has been urged to refrain from re- 
quiring lawyers to adhere to profes- 
sionalism standards and codes.* 

Other scholars have been less 
skeptical. They note that, unlike ear- 
lier critical periods in the American 
legal profession, the current profes- 
sionalism concern is being expressed 
at a time when the iegal economy 
generally is good. And they assert 
that, whatever its defects and ambi- 
guities, professionalism is worthy of 
attention not only because the con- 
cept serves as a source of inspiration, 
and of ideas for reform, but also be- 
cause it reflects the sincere aspira- 
tions of lawyers “for autonomy, soli- 
darity and responsibility” in pursuit 
of their calling.® 

Studies such as these have served 
to enhance our understanding of law- 
yers and their profession but, how- 
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“A person who 
deploys his or her 
doctrinal skill without 
concern for the 
public interest is 
merely a good legal 
technician — not a 
good lawyer.” 


ever valid, they have not cooled the 
ardor of those who believe there is a 
crying need to revitalize profession- 
alism in the law. 

Prompted in part by Chief Justice 
Warren Burger, the American Bar As- 
sociation formed a Commission on 
Professionalism in 1985, chaired by 
former ABA president Justice 
Stanley of Chicago. After two years 
of commission meetings and indi- 
vidual testimony and interviews, the 
commission issued a report in 1986 
entitled “In the Spirit of Public Ser- 
vice—A Blueprint for the Rekindling 
of Lawyer Professionalism.” 

The Stanley Commission adopted 
Dean Pound’s definition of profes- 
sionalism and advanced 27 recom- 
mendations variously addressed to 
law schools, practitioners, bar asso- 
ciations, and judges. Among other 
things, judges were urged to take a 
more active role in the conduct of liti- 
gation, to impose sanctions on coun- 
sel and clients for abuse of the liti- 
gation process, and to report 
improper conduct of judges and law- 
yers to the appropriate authority. 
Lawyers were called upon to abide 
by standards higher than the mini- 
mum standards of the Model Code of 
Professional Responsibility and the 
Model Rules of Professional Conduct, 
to resist the temptation to make 
wealth the principal goal of law prac- 
tice, and to participate routinely in 
pro bono service. Law schools were 
urged to require the highest ethical 


standards of students and faculty, 
and bar associations were prompted 
to provide disciplinary agencies with 
the funds and staff required to sanc- 
tion effectively improper judicial and 
lawyer conduct. 

The ABA’s renewed interest in pro- 
fessionalism served to attract greater 
attention to the issue and to stimu- 
late professionalism initiatives by 
courts and bar associations at fed- 
eral, state, and local levels. Since the 
mid-1980s, judicial bodies, bar asso- 
ciations, and law schools have estab- 
lished professionalism commissions 
and centers. State and local bar as- 
sociations have activated profession- 
alism committees. Courts and bar 
associations have adopted codes of 
civility and standards of profession- 
alism, and the subject has received 
renewed attention in scholarly pub- 
lications. Prominent examples of rel- 
evant activity include the commis- 
sions and centers on professionalism 
instituted by the Supreme Courts of 
Florida and Georgia and the Center 
on Professionalism of the University 
of Pennsylvania, as well as such bud- 
ding programs as the Florida Insti- 
tute on Litigation Ethics at Stetson 
University College of Law. 

Tangential to activities such as 
these was the work of the so-called 
MacCrate Commission, a body ap- 
pointed in the ABA’s Section on Le- 
gal Education and Admissions to the 
Bar and chaired by former ABA presi- 
dent Robert MacCrate of New York. 
The mission of that commission was 
to study the need in legal education 
for greater emphasis on lawyering 
skills and clinical legal education. 

The MacCrate group issued a re- 
port with recommendations in 1992 
that attracted much attention and 
stimulated considerable debate, es- 
pecially in law school circles.’ The 
report urged law schools to place 
greater emphasis on teaching the 
skills required in the practice of law. 
It also identified in a comprehensive 
fashion the fundamental values and 
skills of our profession. While not 
directly addressing the subject, the 
MacCrate report was highly relevant 
to professionalism concerns. 

The ABA returned directly to pro- 
fessionalism in 1993 when Robert A. 
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Stein, then dean of the University of 
Minnesota College of Law and chair 
of the ABA’s Legal Education Section 
and now executive director of the 
ABA, appointed me to chair a com- 
mittee composed of judges, law school 
deans and professors, bar examiners, 
and practitioners to consider the en- 
hancement of professionalism in law 
schools. Specifically, the committee 
was directed “to review the role of law 
schools in instituting a sense of pro- 
fessionalism in law students during 
their law school study.” Thereafter, it 
met at regular intervals for two 
years, reviewed and collected mate- 
rials on professionalism, conducted 
two surveys, and developed a bibli- 
ography of books, articles, and audio- 
visual media addressing profession- 
alism issues. 

One committee survey was di- 
rected to developing information re- 
garding the instruction being offered 
on legal ethics and professionalism 
in each of the nation’s accredited law 
schools. Thereafter, courts and state 
and local bar associations were sur- 
veyed to gather information regard- 
ing ongoing professionalism pro- 
grams. The rate of return in each 
survey was unusually high. 

Recognizing the importance of early 
instruction addressing basic profes- 
sionalism concerns, the committee also 
directed attention not only to law 
school education and professional pro- 
grams but also to pre-law training in 
moral and ethical values. 

Like others had done, this commit- 
tee struggled with the development 
of a satisfactory definition of the term 
“professionalism.” And as others have 
been, it was greatly influenced by 
Dean Pound’s definition of a profes- 
sion and adopted it with variations. 
It also took note of Judge Harry T. 
Edwards’ observation that “a person 
who deploys his or her doctrinal skill 
without concern for the public inter- 
est is merely a good legal technician 
— not a good lawyer.”® 

The committee’s report, “Teaching 
and Learning Professionalism,” was 
published in 1996.° Thereafter a na- 
tional conference on the subject was 
convened, which was attended by 
some 100 judges, legal scholars, and 
practitioners. Papers given at that 


conference were later published.'° 
Over 10,000 copies of each publica- 
tion were sent to select federal courts, 
every state supreme court, every fac- 
ulty member of an accredited law 
school, relevant bar association com- 
mittees, and select law firms." Quite 
apart from the recommendations 
contained in the committee’s initial 
report, its appendices may be useful 
to interested parties. The appendices 
contain a summary of the survey 
findings, information about and ex- 
amples of supreme court, bar asso- 
ciation, and law school professional- 
ism programs, and a bibliography of 
relevant materials. 

The recommendations of the 
“Teaching and Learning Professional- 
ism” report are extensive. But consis- 
tent with the committee’s basic assign- 
ment, the initial focus was on law 
school instruction in professionalism. 
The report contains two paramount 
recommendations in that regard. 

The law school survey responses in- 
dicated that most law schools offer a 
single two- or three-hour course on 


professional responsibility in which 
the minimum disciplinary standards 
contained in the Model Rules of Pro- 
fessional Conduct and the Model Code 
of Professional Responsibility are pri- 
marily stressed. There was little indi- 
cation of professionalism instruction 
otherwise. The committee found this 
state of affairs unsatisfactory and rec- 
ommended that, to the extent practi- 
cal, ethics and professionalism be 
taught pervasively throughout the law 
school curriculum. 

Perhaps more importantly, the 
committee noted that law school fac- 
ulty often serve as a student’s first 
role model of the professional lawyer. 
Faculty members were urged, there- 
fore, to be aware of this role and to 
conduct themselves accordingly. The 
committee also recommended that 
only faculty with significant practice 
experience should be selected to 
teach professional responsibility and 
legal ethics courses and that faculty 
should be recruited with this require- 
ment in mind. This recommendation 
predictably provoked criticism from 


The “better way’ often requires 
a lot of improvement. 


For more than four decades, Blake & Blake has located heirs on 
the basis of a contingent fee negotiated with the heirs, when found. 
We also offer a flat fee option, now with improvements that make 
the idea really soar. Our flat rates are about 20% lower than the 
competition’s. And we guarantee to beat a written quote from another 
firm by 10%. Lower rates. Choices. Guarantees. A distinct 
improvement on a “better way.” Call us toll free 1-800-525-7722. 


Blake & Blake Genealogists 


Genealogists to the Florida Bar Since 1954 


Florida Office: 1515 South Federal Highway, Suite 105 * Boca Raton, Florida 33432 * Corporate Office: 50 Braintree Hill 
Office Park, P.O. Box 9128 © Braintree, Massachusetts 02184 © Toll Free Voice 800 525-7722 Toll Free Fax 800 525-5672 
eMail info@blakeandblake.com ® Visit our web site. www.blakeandblake.com @ FLA Lic. #GA0002010 
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law school circles as being inconsis- 
tent with the current employment 
practices of many law schools. 

The committee further recom- 
mended: the adoption and enforce- 
ment of codes of civility; initiation of 
bench/bar conferences on civility, eti- 
quette, and professionalism; inclu- 
sion of visiting judges and lawyers 
in law school professionalism and 
ethics programs; mandatory CLE 
courses on professionalism; imple- 
mentation of ethics school programs 
similar to the program pioneered by 
The Florida Bar; and effective sanc- 
tioning of judges and lawyers for im- 
proper conduct. The committee also 
stressed the need for state and re- 
gional conferences on professional- 
ism like those now being imple- 
mented by Florida’s Center on 
Professionalism. 

While much attention and effort is 
being devoted to the concept of pro- 
fessionalism in Florida and else- 
where, it seems to me that those of 
us who are concerned about profes- 
sionalism have been mainly “preach- 
ing to the choir.” I believe our chal- 
lenge now is to enhance an 
appreciation of professional concerns 
among all members of the bar. 

We cannot reach others, however, 
unless we first make it clear to the 
public and the profession alike what 
we are talking about. Praiseworthy 
as they may be, definitions of profes- 
sionalism such as those advanced by 
Dean Pound and the ABA commit- 
tees, as well as other variations on 
“the public service” theme, are sim- 
ply too abstract. And long lists of 
laudable lawyer attributes, without 
summation, are likewise ineffective. 
In these days of “sound bites,” clear 
and simple definitions are better 
understood. 

After much wandering, I conclude 
that we can best talk of professional- 
ism in terms of “the 3 C’s” — charac- 
ter, competence, and commitment. 
These three words, in my view, encom- 
pass that which we are espousing. 

Stated summarily, character 
means embracing and employing in 
personal and professional life high 
moral principles and ethical values; 
adhering to these principles and val- 
ues despite client demands and eco- 
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nomic pressures; insisting on profes- 
sional independence and retaining, as 
Elihu Root once suggested, the ability 
to say “no”; living and practicing with 
integrity; dealing honestly with our 
clients and others and giving true 
value for our professional services; and 
being civil in our conduct toward courts 
and adversaries, recognizing that the 
professional lawyer can be both tough 
and courteous. 

Competence means developing and 
employing the knowledge and skill 
required to serve clients effectively, 
diligently, and economically; being an 
adequate speaker and writer; having 
knowledge of public and professional 
affairs; and continuing to accumulate 
and effectively apply in our practice 
the knowledge, skills, and experience 
that comes with a “life in the law.” 

Commitment means accepting re- 
sponsibility for the proper, effective 
functioning of our justice system and 
defending it when it deserves defend- 
ing; seeking to reform the law to meet 
appropriate societal needs; ensuring 
access to legal representation for all, 
regardless of ability to pay; engaging 
in bar association work; and actively 
serving our community in public and 
private life for the common good. 

So what is professionalism? It is 
“{a] group of individuals pursuing a 
learned art as a common calling in 
the spirit of public service.” It is serv- 
ing as judges and lawyers with char- 
acter, competence, and commitment. 

These are the goals we now pur- 


sue. Is professionalism worthy of our 
concern? We should hope so. It has 
been said a nation without ideals 
cannot long survive. Neither can our 
profession. 


1 Roscoe PounpD, THE LAWYER FROM AN- 
TIQUITY TO MODERN TiMEs 5 (1958). 

2 These views are expressed by various 
authors, and by the authorities they cite, 
in IpEALs/LAWYERS’ PRACTICES: TRANSFOR- 
MATIONS IN THE AMERICAN LEGAL PROFESSION 
(Robert L. Nelson, David M. Trubek, and 
Raymond L. Solomon eds., Cornell Uni- 
versity Press 1992). 

3 Amy R. Masburn, Professionalism as 
Class Ideology: Civility Codes & Bar Hi- 
erarchy, 28 Vat. U. L. Rev. 657 (1994). 

4 Rob Atkinson, A Dissenter’s Commen- 
tary on the Professionalism Crusade, 74 
Tex. L. Rev. 259 (1995). 

5 Robert W. Gordon and William M. 
Simon, The Redemption of Professional- 
ism? Ch. 7, pp. 230, 235 in op. cit. note 1. 

® The report is published in 112 FR.D. 
243 (1987). Copies of the report may be 
available at the American Bar Associa- 
tion, 750 North Lake Shore Drive, Chi- 
cago, IL 60611. 

7 Legal Education and Professional De- 
velopment —An Educational Continuum, 
Report of The Task Force on Law Schools 
& the Profession: Narrowing the Gap, 
1992 A.B.A. Sec. on LEGAL Epuc. & Ap- 
MISSIONS TO THE Bar. 

8 Harry T. Edwards, The Growing Dis- 
function Between Legal Education & the 
Legal Profession, 91 Micu. L. Rev. 34, 66 
(1992). 

° Teaching & Learning Professionalism, 
Report of the Professionalism Commit- 
tee, 1996 A.B.A. on Epuc. & 
ADMISSIONS TO THE Bar. 

1 Teaching & Learning Professionalism, 
Symposium Proceedings, 1997 A.B.A. SEc. 
on LEGAL Epuc. & ADMISSIONS TO THE Bar. 

1 Each document was published and 
distributed courtesy of Martindale- 
Hubbell and LEXIS-NEXIS, divisions of 
Reed Elsevier, Inc. The conference was 
sponsored in large part by The Gambrell 
Foundation, Atlanta, GA. 


Wm. Reece Smith, Jr., Tampa, is 
chair emeritus of Carlton, Fields, Ward, 
Emmanuel, Smith & Cutler, PA. He is a 
current member of The Florida Bar’s 
Standing Committee on Professionalism. 
Mr. Smith is a past president of The 
Florida Bar, the American Bar Associa- 
tion, and the International Bar Associa- 
tion, and a recipient of the ABA Gold 
Medal “for distinguished service to the 
cause of American jurisprudence” and of 
the ABA Pro Bono Publico Award for en- 
hancement of legal services to the poor. In 
addition to practicing law, he is a distin- 
guished professorial lecturer at Stetson 
University College of Law, where he 
teaches professional responsibility. 
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Luncheon 


Honoring Florida's Judiciary 
Thursday, 12:30 p.m. - 2:00 p.m. 


Mark Russell 


With 535 writers - one hundred in the Senate, 


435 in the House - he never lacks something to say. 


Akerman, Senterfitt & Eidson, P.A. 

Allen, Norton & Blue, P.A. 

Ausley & McMullen 

Baker & Hostetler, LLP 

Barrett, Chapman & Ruta, P.A. 

Barron, Redding, Hughes, Fite, Bassett, 
Fensom & Sanborn, P.A. 

Battaglia, Ross, Dicus & Wein, P.A. 


Blank Rome Comisky & McCauley 

Broad and Cassel 

Brown, Terrell, Hogan, Ellis, McClamma 
and Yegelwel, P.A. 

Coker, Myers, Schickel, Sorenson 
& Higginbotham P.A. 

Dean, Ringers, Morgan & Lawton, P.A. 

Deutsch & Blumberg, P.A. 

Elder & Kurzman, P.A. 

Foley & Lardner 

Fowler, White, Gillen, Boggs, Villareal 
and Banker, PA. 

Frost, O’Toole & Saunders, P.A. 

Gallwey Gillman Curtis Vento & Horn, P.A. 


Gentry, Phillips & Hodak, P.A. 


Bedell Dittmar DeVault Pillans & Coxe, P.A. 


Garwood, McKenna, McKenna & Wolf, P.A. 


Sponsors 


1998 Judicial Luncheon 


Gray, Harris & Robinson, P.A. 
Greenberg Traurig Hoffman Lipoff Rosen 
& Quentel, P.A. 
Hill, Ward & Henderson, P.A. 
Hochman & Goldin 
Holland & Knight LLP 
Kenny Nachwalter Seymour Arnold Critchlow 
& Spector, P.A. 
Koch, Ley & Harrington, P.A. 
Maher, Gibson and Guiley, P.A. 
Mateer & Harbert, P.A. 
McGrane & Nosich, P.A. 
Miller, Schwartz & Miller, P.A. 
Nance, Cacciatore, Sisserson, Duryea & Hamilton 
Paul A. Bernardini 
Peterson & Myers, P.A. 
Ruden, McClosky, Smith, Schuster & Russell, P.A. 
Rumberger, Kirk & Caldwell, P.A. 
Russomanno & Borrello, P.A. 
Searcy, Denney, Scarola, Barnhart & Shipley, P.A. 
Shackleford, Farrior, Stallings & Evans, P.A. 
Smith Hulsey & Busey 
Stroock & Stroock & Lavan LLP 
Thornton & Rothman, P.A. 
Walton Lantaff Schroeder & Carson 
Wooten, Honeywell and Kest, P.A. 
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From the President... 


The Convention/Annual Meeting of The Florida Bar is a special time for all lawyers and 
judges. It is the only time in the year when we and our families have the opportunity to be 
together. It is a time for celebration and thanks for the good things that we attain through the 
law. It is also a time of learning through the many seminars available, and it is an opportunity 
for renewing and maintaining friendships that we have made through the practice. Finally, it is 
a time for reflection as to where we as a profession have been in the past, where we stand at the 
present and where we hope to be in the future. 

It is with great pleasure that I extend to you a personal invitation for you and your family to 
attend the 1998 Convention/Annual Meeting to be held June 17-21 at the Buena Vista Palace 
Resort & Spa near Walt Disney World Village. In addition to the meetings of the various sec- 
tions and committees of The Florida Bar, there are many noteworthy social events and lun- 
cheons, too numerous to mention here. I do want to highlight, however, the Judicial Luncheon on June 18 where we 
honor our judiciary and where noted satirist Mark Russell will entertain us. Friday evening, June 19, we are joining 
with the Florida Supreme Court in the final function commemorating its Sesquicentennial celebration. The Supremes, 
the famous Motown singing group, will be providing that evening’s entertainment. 

The opportunities for having a good time in Disney World and the surrounding area are limitless. Please arrange 
your calendar so that you may join us for all or part of this event. 

My family and I look forward to seeing you. 


Edward R. Blumberg 


From the Chair... 


This 1998 Annual Meeting promises the opportunity to partake of many CLE seminars, lun- 
cheons, and section and committee activities as well as a Supreme Celebration on Friday evening. 

For those who wish to become proficient on computers, seminars are available for hands-on 
training from the very basic to the more advanced. These sessions range from an Introduction 
to Windows: Learning the Basics to Empowering Your Computer: Surfing the Internet 98 to the 
Paperless Lawyer — Electronic Documents and Electronic Filing. Other seminars include Envi- 
ronmental! Law in Real Estate, Florida Law Update, Managed Health Care Update, Profession- 
alism, Ethics, Professionalism in Legal Writing .. . the list goes on and on. I encourage you to 
register early to get your choice of days and times. 

Don’t forget the social functions! Back by popular demand, Mark Russell entertains us at 
the Judicial Luncheon on Thursday. The All Member Reception is, as usual, on Thursday at 5:30 p.m. The Supremes 
entertain us on Friday evening at the “Supreme Celebration” while we enjoy hors d’oeuvres, desserts, and after-dinner _ 
libations. Members of the Supreme Court join us, so don’t miss the “Supremes with the Supremes.” The Thursday morning | 
Legal Runaround, and Saturday morning tennis and golf tournaments are available for the sports minded. 


We hope you enjoy your stay! 
Ky M. Koch 
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Computers, Computers, Computers 


Another Offering from the Ever-Popular 
“Computer for Newbies” Series... 


Empowering Your Computer: Surfing fhe Internet ’98 


presented and sponsored by 
the Annual Meeting Committee, Productivity Point International, 
Practice Management and Development Section, and 
Law Office Management Assistance Service (LOMAS) 


Wednesday, Thursday, Friday POTN T 
8:30 a.m. - 10:00 a.m. 
10:00 a.m. - 11:30 a.m. P 01 N AS 


1:00 p.m. = 2:30 p.m. COMPUTER TRAINING SERVICES 
2:30 p.m.- 4:00 p.m. The Point Is Time. 


Are you afraid of being left behind on the information superhighway? Want to put your computer to better 
use? Wonder what all the fuss is about? 


Whether you have never used the Internet or are new to the Internet, this program is for you. Don’t be left 
behind! 


Learn through this 90-minute, non-intimidating hands-on training program connecting online to the Internet. 
Learn how to... connect, communicate via e-mail, research legal materials, market your practice and more 


... all online. 
Each session limited to 15 people. Register early! 


Course Level: Basic, Intermediate, Advanced 

Course No.: Wednesday, 4655; 4656; 4657; 4658 
Thursday, 4659; 4660; 4661; 4662 
Friday, 4663; 4664; 4665; 4666 

Maximum CLER Hours: 2.00 hours General 


Introduction to Windows: Learning the Basics 
Wednesday, Thursday, Friday - 4:00 p.m. — 5:00 p.m. 


Still contemplating the move from DOS? Just installed Windows? Have Windows, but still think DOS is 
quicker? Never used a mouse? Learn to do Windows yourself in this 60-minute, non-intimidating training 
session. Learn how to use Windows and ways to tap the power of Windows. 


Course Level: Basic 
Course No.: Wednesday, 4667; Thursday, 4668; Friday, 4669 


Solo/Small Firm Help Desk 
presented by 
the Law Office Management Assistance Service (LOMAS), General Practice, Solo and Small Firm Section, 
and Florida Chapters of the Association of Legal Administrators 


Wednesday, Thursday, Friday 
8:00 a.m. — 5:00 p.m. 


Seek assistance on: running the office, information about software and hardware, “hands-on” demonstra- 
tions of Windows, sneak preview of how to get on the Internet. 
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Kid’s Night Out 


Friday, 8:00 p.m. - Midnight 
ages 4-12 Years 


Rock & Roll has new meaning! Have wheel barrel 
races! Are you up for an obstacle course? How about a 
ball shooting contest — or enjoy pool games, weather 
permitting! Lots of games — something for everyone. 
Snacks and movie end the evening. This fun time is 
planned for the kids’ entertainment . .. which means 
the adults can have a great time with the Supremes!!! 


Thursday, 6:15 p.m. 


Fairy Tales Do Come True! New show ... See 50 of 
the World’s Most Famous Horses and expert riders... 
Will the Prince win his Love? Be sure to attend and 
find out. Transportation begins at 6:15 p.m. at the 
Convention Center Entrance. Ride the bus to be sure 
of seats with The Florida Bar group. Actual show 
starts promptly at 7:30 p.m. Entree is slow-roasted 
prime rib (vegetarian upon request). 


The Adventure Center 


For children, ages 4-12, the Buena Vista Palace offers 
The Adventure Center between 9:00 a.m. and 4:00 
p.m. each day. Call 407/827-3701 for information and 
reservations. 


All About Kids 
Professional Child Care and SS 2) 
Kids’ Convention Activities An 
For individual child care, call 407/812-9300. All sit- 
ters are insured, bonded and licensed to provide that 
extra measure of safety and protection for your chil- 
dren. 


Tickets 


Thursday, 2:00 p.m. 


For those who can’t spend the whole day at Sea World 
— Special price — for entry on or after 2:00 p.m. on 
Thursday, you can order special late entry tickets. See 
registration form. (transportation not provided) 


Creative Memories Funshop 
Thursday and Friday 


Where Are Your Priceless Photographs??? In a shoe box? Stuffed in drawers? In chemically-treated al- 
bums? If you answered yes to one or more of these questions, this funshop is for you. Learn how and what 
to do to keep your keepsake photo albums for future generations—plus, they'll know who and what are in 
the albums. On Thursday and Friday mornings —Adults’ Funshops; on Thursday afternoon, Kids’ Funshop 
(age 10 and older)... Don’t want to stop once you’ve begun? No problem—there will be an area for you to 
keep working on those photos! You will receive a brochure in your confirmation packet. Not registering? 
Call Ricky Libbert at 850-561-5613 — she’ll mail you a brochure. 


Short on Time? 

Don’t Want to Stand in Line at the Restaurant? 
Sandwich BuffetAvailable in 
Exhibition Hall 
on Thursday and Friday 
11:30 a.m. 
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Family Law Section 
Thursday, 12:30 p.m. — 2:00 p.m. 


presents 
Pat Williams 


Pat Williams, Senior Executive 
Vice President of the Orlando 
Magic/RD Sports, the NBA fran- 
chise in Orlando, is widely recog- 
nized throughout the sports world 
as a consummate promoter and 
astute talent scout. While Mr. Wil- 
liams enjoys a widespread reputa- 
tion in worldwide sporting circles, 
many consider him to be one of this country’s premier 
motivational and humorous speakers. 


Judicial Luncheon 
Thursday, 12:30 p.m. — 2:00 p.m. 


featuring 
Chief Justice Gerald B. Kogan 


Chief Justice Kogan will keynote 
the luncheon with his State of the 
Judiciary. Judges are our guests 
compliments of the law firms spon- 
sors. 


and 
Back by Popular Demand!! 
Mark Russell 


Whenever Mark Russell is down in the dumps, he opens 
the newspaper and immediately cheers up. Practically 
everything he sees strikes him funny. Some days, he 
says, the jokes jump off the pages and write themselves. 
His syndicated column .. . as well as his weekly com- 
mentary on CNN’s Inside Politics Weekend . . . is en- 
joyed all over America. 


Business Law Section 
Luncheon 


Thursday, 12:30 — 2:00 p.m. 


Look in future issues of the Bar News for 
additional information. 


Public Interest Law Section 
Thursday, 12:30 p.m. — 2:00 p.m. 


presents 
Marc H. Dubbin 


Mr. Dubbin will address The 
Americans with Disabilities Act & 
Justice: Rights, Responsibilities & 
Opportunities. He is employed by 
the U.S. Department of Justice, 
Civil Rights Division, Disability 
Rights Section in Washington, D.C. 
He was lead counsel in a case es- 
tablishing the right of persons 
with hearing impairments to have sign language inter- 
preters and other auxiliary aids and services to ensure 
effective communication. The Common thread of his 
employment ventures is that the poor and 
underrepresented — whether they be persons with dis- 
abilities, survivors of domestic violence or victims of 
environmental crime — benefit from his legal endeav- 
ors. 


Practice Management & 


Development Section 
Thursday, 12:30 p.m. — 2:00 p.m. 


presents 
Corel WordPerfect Suite 8 — Legal Edition 


WordPerfect will present its vision of the fast, efficient 
and highly productive law ofiice with demonstrations 
of the latest in system breakthroughs. Nonsection mem- 
bers will receive one year’s complimentary member- 
ship in the PM&D Section, plus a refund for portion of 
luncheon cost. Section members receive full refund. 


Thanks to 


of Tallahassee, Inc. 


for providing a trip for two 
anywhere in the Continental USA 


at General Assembly 


Friday 10:00 a.m.-12:00 p.m. 
You Must Be Present to Win 
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Elder Law Section 
Friday, 12:30 - 2:00 p.m. Friday, 12:30 p.m. — 2:00 p.m. 


Criminal Law Section Luncheon 
International Law Section Luncheon presents a 
Trial Lawyers Section Luncheon Attorney General Bob Butterworth (invited) 
50-Year Members Luncheon 
featuring a presentation on protecting the elderly and 


Look in future issues of the Bar News for an update on the sweepstakes case. 


additional information. 


*Project Osteoporosis 
Wednesday, Thursday, Friday 


Be smart... Learn about bone health. Osteoporosis is NOT a natural part of aging. It is a disease caused 
by excessive loss of bone mass and may lead to fractures. Be dense . . . Bone is living tissue; the body 
produces its peak bone mass by the early 20’s. As we age, the building of new bone is outpaced by bone loss 
and is preventable in most people. Learn more . . . about its causes, treatment and prevention . . . Partici- 
pate in the Department of Elder Affairs and the Elder Floridians Foundation *Project Osteoporosis pDEXA 
scans and educational briefings. Free pDEXA scans are available by appointment only! Look for the 
Bar’s information desk — the *Project Osteoporosis registration table will be near. 


And the winner ‘ Silent Auction 


Wednesday, Thursday, Friday 


In keeping with this year’s theme, the 

1998 Annual Meeting Exhibitors marae * Great hotel packages! Going, going, 
you to win twice in the “Courtroom.” You gone to the highest bidder. 

will receive a game card at the Bar’s 
registration desk. Take this game card to each ex- 
hibitor and get the appropriate number stamp. Don’t 
forget the bonus row, which entitles you to an op- 
portunity to win twice. When your card is completed, 
place it in the tumbler in the exhibit hall to be eligible 
for one of our fantastic prizes! 


Bidding is open to all meeting registrants. A portion 
of the bids closes each day. Auction opens Wednes- 
day at 2:00 p.m. and closes out Friday at 5:00 p.m. 


KF 


Treasure Chest (see page 11) 
General Assembly (see page 5) 
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Golf Tournament 


fon of Twenty 
Years Together 


Tee Time 


Saturday, 8:00 a.m. 
Location: Disney’s Lake Buena Vista Course 


Styled in a classic country club setting through 
dense pine forests and the Resort’s residential 
areas, this Joe Lee designed course offers small, 
well-bunkered greens that demand accurate 
shotmaking. LBV is one of the few courses host- 
ing events for the PGA Tour and LPGA Tour, play- 
ing 6,268 from the middle tees. It may be the short- 
est of Disney’s courses, but don’t think you can 
bully your way around the narrow fairways! A 
delightful adventure at every tee, that’s LBV. 


sponsored by 


SHOTGUN START 


$ 18 Hole - Team Scramble 


Entry fee includes greens fee, shared golf 
cart, refreshments, awards luncheon and 
prizes. Please list club handicap or average score 
for 18 holes on registration form. Attach a list of 
anyone you want to play in your foursome (please 
make sure they’ve registered for golf before send- 
ing in their names). 

Empire Corporate Kit of America, Inc. has spon- 
sored our Golf Tournament for twenty consecutive 
years. 


Twentieth Annual 
Legal Runaround 


Thursday, 7:30 a.m. 
sponsored by 


olf 


Chicago Title 
Insurance Company 


Begin Thursday with one of the most popular 
events of the meeting — a 3.1 mile “fun run.” 


Open Tennis 
Tournament 


Saturday, 8:00 a.m. 
sponsored by 


CRARY-BUCHANAN 


CRARY, BUCHANAN, BOWDISH, BOVIE, LORD, ROBY & EVANS 
Attorneys at Law 


Join us for our Open Tennis Tournament that fea- 
tures changing partner doubles format with play- 
offs between the top scorers at the end of the round 
robin matches. 


Trophies will be awarded to first and second place 
winners, plus drawings for other prizes. 


Sign up today and remember to list your level of 
play on the registration form. 
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Buena Vista Palace Resort & Spa 
48th Annual Meeting of The Florida Bar ¢ June 17 — 21, 1998 


Phone 407-827-2727 © Fax 407-827-6034 © Toll Free 1-800-327-2900 
Reservation Cut-Off Date: May 17, 1998 — Return form directly to Buena Vista Palace Resort 


In order to guarantee your reservation, please enclose 


Name(s) 


| 
| Walt Disney World Village, P.O. Box 22206, Lake Buena Vista, Florida 32830-2206 
| 


| a one-night room deposit, including tax, or send your DIS- 
| COVER, VISA, MASTERCARD, AMERICAN EXPRESS, 
CARTE BLANCHE or DINERS CLUB card number, expi- 
ration date, and your authorization for billing of deposit. 
| Reservations received without a deposit will not be con- 
firmed. To reserve guest room, reservations must be re- 
ceived 30 days prior to the group’s arrival (rooms based on 
group room availability). 
| The rates below will be honored 3 days prior to and 3 
| days following official group dates listed based on avail- 
| ability. Rate honored only if booked directly through hotel. 
Your deposit receipt will serve as your confirmation. De- 
| posit refundable if cancelled at least 6 days prior to 
arrival. 
| Check in time is after 3:00 p.m. Check out time is 11:00 
| a.m. Special requests for suites, adjoining rooms, etc. will 
| be honored whenever possible. 


Address 


City/State/Zip 


Arrival Day # of Nights 


Card Number 


DISC VISA MC AE CB DC Expiration Date 


Signature 


Special Requests 


Number of Adults Children 


$15.00 charge (per night, plus tax) for additional adults (over two) 
in one room. 


ACCOMMODATIONS SING/DBL 


CROWN 1-BR ISL SUITE 2-BR ISL SUITE 


$135.00 


$175.00 $210.00 $345.00 


# ROOMS REQUESTED 


| 
| 
| 
| GROUP RATES* 
| 
| 


* Add 11% state and local taxes 


At Watt DISNEY VWVORLD VILLAGE 


GROSVENOR 


RES ORT 


Grosvenor Resort 
Walt Disney World Village 
800/624-4109 


$105 Rate 


The Grosvenor Resort is within walking distance of the 
Palace Resort. Call and identify “The Florida Bar” as 
the group name, prior to June 3. Reservations must be 
guaranteed with the first night’s deposit and must be 
cancelled five (5) days prior to your arrival date to have 
the deposit refunded. 


AIRWAYS 


GOLD FILE NO. 63160313 
BOOK EARLY AND SAVE $$$ 

To obtain this meeting discount, you or your travel agent 
MUST call USAirways’ Meetings and Convention Reser- 
vation Office at (800)334-8644, 8:00 a.m. -9:00 p.m., east- 
ern time. Refer to Gold File No. 63160313 

This special fare will offer a 5% discount off First Class 
and any published USAirways promotional] round-trip fare. 
A10% discount off unrestricted coach fares will apply, with 
7 day advance reservations and ticketing required. 

In addition, USAirways will also offer exclusive negoti- 
ated rates for attendees who are unable to meet the re- 
strictions of the promotional round-trip fares. Certain re- 
strictions, including advance purchase, may apply. The 
above discounts are not combinable with other discounts 
or promotions. If you are staying a minimum of two nights, 
inquire about the special zone fare. If you have questions, 
call Ms. Ricky Libbert, 904/561-5613, The Florida Bar 
Meetings Department. 
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Environmental Law in 
Real Estate Transactions 


presented by the Environmental and Land 
Use Law Section 


Thursday, 8:00 a.m. — 5:00 p.m. 


¢ Introduction to Environmental Phase I and Phase II Audits 

¢ Update on Lender Liability 

¢ Liability and Cost Recovery Actions for Environmental 
Pollution 

¢ Wetlands and Endangered Species 

¢ Contracts for Sale and Purchase: Environmental Provisions 

¢ Takings Law 

¢ Brownfields 

¢ Update on Petroleum and Drycleaning Cleanup Programs 


Course No. 4492R 
Course Classification: Intermediate 


CLE pending at press time 


For information on 
“Assessing Lethality” Program 
on Wednesday, call the Florida Coalition 
Against Domestic Violence 
850/671-3998 


Thanks to 
awyers 


|nsurance (orporation 


For providing 
registration tote bags to registrants 


Litigation, Liability and Managed 
Care Contracting: Assessing Risk 
and Potential Liability 


presented by the Health Law Section 
Thursday, 8:25 a.m. — 12:00 p.m. 


8:25 a.m. - 8:35 a.m. 

Opening Comments and Introduction 

¢ George F. Indest, III, Esquire - Unger, Swartwood, 
Latham & Indest, P.A., Orlando 


8:35 a.m. - 9:15 a.m. 

Practical Legal Considerations and Negotiating Strategies 
for Managed Care Contacts 

¢ Lynn Burnsed, Esquire - Baker & Hostetler LLP, Orlando 


9:15 a.m. - 9:45 a.m. 

Liability of Managed Care Organizations for Claims Arising 

from Utilization Management and Financial Incentive Ar- 

rangements with Physicians 

¢ Bryan P. Battaglia, Esquire, Battaglia, Ross, Dicus & 
Wein, P.A. - St. Petersburg 


9:45 a.m. - 10:15 a.m. 

Representing Individuals and Providers in ERISA Litigation: 
Causes of Action and Defenses Available Under the Employee 
Retirement Income Security Act 

¢ Lawrence D. Bache, Esquire - Pembroke Pines 


10:15 a.m. - 10:25 a.m. — Break 


10:25 a.m. - 11:00 a.m. 

Suing and Defending HMO’s — HMO Members’ Rights and 
Causes of Action, Potential Defenses Available to the HMO 
¢ Lefferts L. Mabie, III, Esquire - Tampa 


11:00 a.m. - 11:30 a.m. 
Antitrust Issues in Managed Care Arrangements and Ob- 
taining “No Action” Letters from the State Attorney General 
¢ Graham H. Nicol, Esquire, General Counsel, Florida 

Dental Association - Tallahassee 


11:30 a.m. - 11:50 a.m. 

Physician Practice Management Contracts, Fee Splitting Pro- 

hibitions and the Effect of Florida Medical Board Decisions 

¢ Allen Grossman, Esquire, Assistant Attorney General, 
Counsel to Florida Boards of Medicine and Dentistry - 
Tallahassee 


11:50 a.m. - 12:00 p.m. 
Questions and Answers for All Speakers 


Course No. 4485R 
Course Classification: Advanced 


Maximum CLER: 4.00 Hours 
4.00 General 


Maximum Certification: 4.00 Hours 
3.00 Appellate Practice 

2.00 Civil Trial 

2.00 Business Litigation 

4.00 Health Law 


EA 
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‘Thursday, continued 
Florida Law Update 


presented by the General Practice, Solo and 
Small Firm Section 


Thursday, 8:30 a.m. — 3:45 p.m. 


8:30 a.m. - 8:35 a.m. 
Opening Remarks 
¢ George O. Wilson, III - Tampa 


8:35 a.m. - 9:20 a.m. 
Family Law 


9:20 a.m. - 10:05 a.m. 
Criminal Law 


10:05 a.m. - 10:20 a.m. — Break 


10:20 a.m. - 11:10 a.m. 
Ethics/Professionalism 


11:10 a.m. - 11:45 a.m. 
Worker’s Compensation/Social Security Disability Law 


11:45 a.m. - 2:00 p.m. — Lunch (on your own) 


2:00 p.m. - 2:50 p.m. 
Employment Law 


2:50 p.m. - 3:45 p.m. 
Estate Planning/Probate 


Course Number C 7916 
Course Classification: Intermediate 


Seminars on Professionalism 
presented by The Florida Bar’s Center for Professionalism 


Thursday, 8:30 a.m. — 12:00 noon 


Using a unique, interactive approach, this seminar offers a 
lively alternative to discuss issues which affect practicing at- 
torneys every day. After viewing a video depicting a hypo- 
thetical dilemma, a panel member will discuss the issues and 
the audience will be asked to decide what would be the pro- 
fessional thing to do. As there are no easy answers to the 
dilemmas presented, a spirited debate usually follows. A fa- 
cilitator keeps the discussion moving, and encourages as much 
audience participation as time allows. By attending this semi- 
nar, participants will be able to: 

¢ Identify the difference between ethics and professionalism 
¢ Define professionalism in terms of values and behaviors 

¢ Discuss professionalism in concrete application to real life 

problems 
* Develop strategies to inculcate these values and behaviors 


CLER pending at press time 


See future issues of the Bar News for information on: 
Confab ’98 
presented by the Trial Lawyers Section & 
Federal Court Practice Committee 


Maximum CLER: 5.50 Hours 
5.50 General 
1.00 Ethics 


Maximum Certification: 2.50 Hours 
2.50 Appellate Practice 
1.00 Marital & Family Law 
1.00 Criminal Appellate 
1.00 Criminal Trial 
1.00 Wills, Trusts & Estates 
.50 Workers Comp. 


Join Us for 
Early Morning and Mid-Afternoon 


Refreslunents 


compliments of 


Gulf Atlantic 
Insurance 


Thursday 


Don’t miss the 
All Member Reception 


co-sponsored by 


RUDEN 

MCCLOSKY 
SMITH 5:30 — 6:30 p.m. 
SCHUSTER & Exhibition Hall 


RUSSELL, PA. 


A great time fo visit 
with friends. 


| 
| 
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Thursday, continued 


The Paperless Lawyer — Electronic 
Documents and Electronic Filing 


presented and sponsored by Law Office Management 
Assistance Service (LOMAS), Committee on Technology, 
Adobe Systems, Inc., and PC DOCS Group, International 


Thursday, 1:30 p.m. — 5:00 p.m. 


I. Introduction 
¢ Ronald M. Owen, Chair, Committee on Technology, 
Florida Courts Technology Commission 


II. Electronic Documents, Imaging & Document Management: 
Distinguishing Paper & Paperless Documents; Benefits of 
Electronic Documents & Imaging Over Paper; Electronic Docu- 
ment 


. Creation & PDF Format 
Denise Harlan, Adobe Systems, Inc. 


. Document & Case Management 
David Little, PC DOCS Group International 


Hardware, Software & Methods of Document Handling: 
The Lawyer’s Perspective: Practical Applications, Tips, Toys 
and the Benefits 


VI. Creating the Document, Creating the Image, Storage or 

Transmission, Use of Browsers, IRC, Whiteboards & Other Tools 

e Richard M. Georges, “The Future Lawyer,” Florida 
Courts Technology Commission, Committee on 
Technology 


VII. Electronic Filing: Electronic Documents & Filing in 

Florida, The Courts’ Perspective: What the Courts Are Doing 

and How It Will Impact the Practicing Lawyer; Court Use of 

Electronic Documents, Internet-based and Other Methods for 

Filing 

¢ Honorable J. Lewis Hall, Circuit Judge - Second 
Judicial Circuit 

¢ Michael R. Love, Director, Information Systems 
Services, Office of the State Courts Administrator 


Course No. 2215 8 
Course Classification: Intermediate 


Maximum CLER: 3.00 Hours 
3.00 General 
.50 Ethics 


WILL YOUR KEY 
UNLOCK THE TREASURE CHEST?? 


Each person registering for the Annual Meeting will 
receive a key when they pick up the registration packet 
at the Bar’s registration desk. Take the key to the Bar’s 
booth in the exhibit hall and see if it’s your lucky day! 


Discussion with the Court 


presented by theAppellate Practice and 
Advocacy Section 


Thursday, 4:00 p.m. — 5:30 p.m. 


Do you want to know what the justices of the Su- 
preme Court were thinking when they enacted some 
rule of procedure? Curious as to what happens in 
the hours immediately after oral argument? Won- 
der how they approach death penalty cases? You can 
ask these and other questions when the justices 
appear for a question-and-answer session. 


Questions can include matters regarding appellate 
practice, inquiries relating to the court’s supervi- 
sion of attorneys, its rule-making function, its role 
in determining the need for additional judges in the 
lower courts, and other areas. The only restriction 
is an obvious one: questions relating to the disposi- 
tion of particular cases or other confidential mat- 
ters cannot be answered. 


This open question-and-answer session offers an op- 
portunity to strengthen lines of communication be- 
tween the court and members of The Florida Bar. 


Thanks to 


For sponsoring 
the reception and dinner 
for the Board of Governors 
and Past Presidents 


| 
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Thursday, continued 


Professionalism in Legal Writing 


presented by The Florida Bar Journal and 
News Editorial Board 


Thursday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. - 2:45 p.m. 
Introduction 

¢ Laura Rotstein, Vice Chair 
¢ Evelyn Golden, Vice Chair 


2:45 p.m. - 3:45 p.m. 

Professionalism in Trial Level Writing 

¢ Correspondence: William Reece Smith, Jr., Carlton, 
Fields, Ward, Emmanuel, Smith & Cutler, P.A. - Tampa 

¢ Pleadings and Motions: Burton Young, Young, Berman & 
Karps, P.A. - North Miami Beach 

¢ Transactional Documents: James W. Martin, Esquire - 
St. Petersburg 


3:45 p.m. - 4:00 p.m. — Break 
4:00 p.m. - 5:30 p.m. 


Panel Discussion on Professionalism in Appellate Legal Writ- 


ing 
¢ Honorable Harry Lee Anstead, Justice, Florida Supreme 
Court - Moderator 


Judicial Perspective 
¢ Honorable Joseph Hatchett, Chief Judge, U.S. Court of 
Appeals for the Eleventh Circuit - Atlanta 


¢ Honorable Winifred Sharp, Fifth District Court of Appeal, 


Daytona Beach 


Practitioner’s Perspective 

¢ Gary Sasso, Carlton, Fields, Ward, Emmanuel, Smith & 
Cutler, P.A. - Tampa 

¢ Thomasina Williams, Williams & Associates - Miami 


Course No. 4644 R 
Course Classification: Basic 


Maximum CLE: 3.00 Hours 
3.00 General 
3.00 Ethics 


Florida Association fo 


Legal Services Plans: 
Fundamentals and Practice 


presented by the Prepaid Legal Services Committee and 
Florida Lawyers’ Legal Insurance Corporation 


Friday, 8:30 a.m. — 11:50 a.m. 


8:30 a.m. - 9:20 a.m. 
Overview of the Rules and Regulations Governing the Op- 
eration of Legal Services Plans in Florida 


9:30 a.m.- 9:55 a.m. 
Practical Issues to be Considered by a Managing Attorney 
in Crafting a Successful Chapter 9 Plan 


10:00 a.m. - 10:25 a.m. 
Opportunities Abound in Florida to Expand Your Client 
Base by Becoming a Panel Attorney 


10:30 a.m. - 11:20 a.m. 
Unique Demands and Challenges Encountered by Plan/ 
Panel Attorneys in the Representation of Plan Clients 


11:25 a.m. - 11:50 a.m. 
Panel Discussion Regarding Ethical Issues Unique to 
Legal Services Plans 


Course No. 1665 8 
Course Classification: Basic 


Maximum CLER: 3.50 Hours 
3.50 General 
.50 Ethics 


Surviving the Jump Into 
Cyberspace: What Lawyers Need 
to Know about Computer Law to 

Survive the Millennium 

presented by the Computer Law Committee 

Friday, 8:30 a.m. — 11:30 a.m. 
Introductions 
¢ Samuel A. Lewis 


Everything You Need to Know About Y2k but Were Afraid to 
Ask... 
¢ Stephen E. Krulin 


The Employer’s Dilemma: E-Mail/Web Use Policies and 
E-Mail Privacy Issues 
¢ Mary F. Macomber 


It’s the Information Age, Do You Know Where Your Clients 
Are? 
¢ Andrew C. Greenberg 


The Lessons of Ollie North: Electronic Evidence & Discovery 
© Clyde H. Wilson, Jr. 


Course No. 2217 8 
Course Classification: Intermediate 


Maximum CLER: 3.50 Hours 
3.50 General 


3 
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‘Friday, continued 


Florida Agricultural Law 
Symposium 


presented by the General Practice, Solo & Small Firm 
Section, Agricultural Law Committee 


Friday, 8:00 a.m. — 12:00 p.m. 
(8:00 a.m. - Continental Breakfast) 


8:20 a.m. - 8:30 a.m. 

Opening Remarks and Introductions 

¢ Carolann Swanson, Chair, Agricultural Law Committee - 
Fort Myers 


8:30 a.m. - 9:00 a.m. 

Feed and Crop Litigation, Seed Litigation and Florida Seed 
Arbitration: An Overview of Feed and Crop Litigation and 
the Florida Seed Arbitration Law in Particular; How to Pre- 
serve Evidence and Prepare for Litigation When Crops or 
Livestock Are Damaged 

¢ Ernest Sellers, Sr., Sellers & Prevatt - Live Oak 


9:00 a.m. - 9:30 a.m. 

Crop Loss Insurance Litigation: Overview of the Crop Loss 
Insurance Claims Process and Insurance Policies Including 
Critical Deadlines and Dealing with the Federal Crop Insur- 
ance Corporation 

¢ William Crispin, Crispin & Associates - Homestead 


9:30 a.m. - 10:00 a.m. 

USDA Mediation: Overview of the New USDA Mediation 
Process Sponsored by the University of Florida Including a 
Discussion of Eligible Matters and Successful Mediation with 
the USDA 

¢ David Burt, Esq., Project Mediator 


10:00 a.m. - 10:15 a.m. — Break 


10:15 a.m. - 10:45 a.m. 

Perishable Agricultural Commodities Act (PACA) Trust Ac- 
tions in the U.S. District Court and Before the USDA: Ac- 
tions Related to the Sale of Fresh Produce and Frozen Pro- 
duce in Interstate Commerce Including the Statutory Trust 
that Arises on Produce and Produce-Related Assets and Li- 
ability of Third-Party Recipients such as Banks and Other 
Lending Institutions 

¢ Scott R. Teach, Meuers, Dressler & Kerr, LLP - Naples 


10:45 a.m. - 11:15 a.m. 

Florida Licensing and Bond Law: Various Aspects of Regula- 

tory Scheme that Governs the Sale of Produce in Florida In- 

cluding Who Needs a Bond and How Claims for Damages 

Made Under Florida Agricultural Licensing and Bond Law 

¢ Bureau of License and Bond, Florida Department of 
Agriculture and Consumer Services 


11:15 a.m. - 12:00 p.m. 
Overtime and Panel Discussion 


Course No. C 4631 
Course Classification: Intermediate 
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Maximum CLER: 4.00 Hours 
4.00 General 
Maximum Certification: 2.00 Hours 
2.00 Appellate Practice 
1.00 Business Litigation 
2.00 City, County & Local Government 
1.00 Civil Trial 
.50 Wills, Trusts & Estates 


Good Jobs, But Not Satisfied? 
Understanding Our Life 
Satisfaction and Professional 
Problems 


presented by the Quality of Life/Stress Management 
Committee 


Friday, 8:30 a.m. — 11:30 a.m. 


8:30 a.m. - 9:20 a.m. 
I. Adiscussion of the qualities of the ideal professional, both 
from classical and modern writings and frorn the experience 
of the participants; emphasis on internal qualities and un- 
limited, noncompetitive nature of these qualities; “Room at 
the Top” for everyone 


II. A listing and discussion among participants of problems 
currently facing the profession both in terms of life satisfac- 
tion and professional excellence 


III. Asummary of recent published studies in law and law- 
related journals on attorney health, addictions, and career 
dissatisfaction; discussion among participants 


9:30 a.m. - 9:40 a.m. — Break 


9:40 a.m. - 10:30 a.m. 

IV. The dynamics of human motivation and life satisfaction 
(Abraham Maslow; hierarchy of human needs and self-actu- 
alization theory) 


V. Acomparison of qualities and motivations of self-actual- 
izing people and non-self-actualizing people; comparison and 
linking between the qualities of self-actualization as found 
in healthy people and the qualities of the ideal professional 
as discussed in No. I 


10:30 a.m. - 10:40 a.m. — Break 


10:40 a.m. - 11:30 a.m. 

VI. Addictions defined and analyzed: analysis of reasons why 
attorneys are prone to addictions, with emphasis on process 
addictions (workaholism and perfectionism); the general ten- 
dency toward denial of feelings in American culture; the po- 
tential downside of “thinking like a lawyer” excessively 


Course 1740 8 
Course Classification: Intermediate 


Maximum CLER: 3.00 Hours 
3.00 General 


— 
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Friday, continued 


The First Amendment and the 
Supreme Court 


presented by the Media & Communications 
Law Committee 


Friday, 2:30 p.m. — 4:30 p.m. 


This seminar will discuss and analyze the most recent U.S. 
Supreme Court decisions that deal with the First Amend- 
ment. An effort will be made to cover cases that are decided 
as recently as the day before the seminar. Audience partici- 
pation will be encouraged. Any course materials are given 
during the session. 


Moderator 
¢ Richard J. Ovelmen, Jorden Burt Boros Cicchetti 
Berenson & Johnson LLP - Miami 


Panelists 

¢ Honorable William M. Hoeveler, Senior Judge, U.S. 
District Court, Southern District - Miami 

¢ Honorable Alan R. Schwartz, Chief Judge, Third District 
Court of Appeal - Miami 

¢ Robert M. Montgomery, Jr., Montgomery & Larmoyeux - 
West Palm Beach 

¢ Sonia E. O’Donnell, Lehtinen O’Donnell et al. - Miami 

¢ Dan PS. Paul, Jorden Burt Boros Cicchetti Berenson & 
Johnson LLP - Miami 

¢ Janice S. Sharpstein, Sharpstein & Sharpstein 


Course No. 1739 8 
Course Classification: Intermediate 


Maximum CLER: 3.50 Hours 
3.50 General 


Maximum Certification: 3.50 Hours 
1.50 Appellate Practice 
1.00 Immigration & Nationality 
3.50 International Law 


Maximum CLER: 2.50 Hours 
2.50 General 


International Law Update 
presented by the International Law Section 
Friday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. - 3:15 p.m. 
New Developments in Customs Laws and Regulations 
¢ PeterA. Quinter, Becker & Poliakoff, P.A. 


3:15 p.m. - 4:00 p.m. 

1996 Immigration Law: Politically Correct Language but 
Harsh Penalties 

¢ Drucilla E. Bell, PA. 


4:00 p.m. - 4:45 p.m. 

Civil Law Notarial Practices in Florida 

* Donald Bell, General Counsel, Florida Department of 
State 


4:45 p.m. - 5:30 p.m. 

Pending Hague Conventions on Protection of Children and 
Protection of Incapacitated Adults 

¢ Russell E. Carlisle, Carlisle & Lecates 


Course No. 2216 8 
Course Classification: Intermediate 


A Town Hall Meeting: How Far 
Have We Come? 


presented by the Public Interest Law Section, Committee 
on Gender Equality in the Profession, Florida Association 
for Women Lawyers, Supreme Court Commission on 
Fairness 


Friday, 2:30 p.m. — 5:30 p.m. 


This seminar examines how far the legal profession has pro- 
gressed in addressing the issues of gender bias in the profes- 
sion since the last survey on gender bias was conducted in 
1993. The goal is to provide a historical overview of the ini- 
tial process of examining the issue of gender bias in the pro- 
fession and the findings and recommendations resulting from 
the examination of the issue and the effectiveness of reme- 
dial actions. The seminar’s goal is to facilitate a frank dis- 
cussion between panelists and participants using a town hall 
format. Speakers will include a nationally-recognized expert 
on gender issues as well as male and female partners in law 
firms across the state of Florida. 


2:30 p.m. - 3:30 p.m. 

Overview on gender issues by an expert on gender bias in the 
legal profession 

e Freada Klein, Ph.D., President of Klein Associates 


3:30 p.m. - 4:30 p.m. 

Panel of female and male law firm partners: point-counter 
point on why women have/have not progressed in the legal 
profession 


4:30 p.m. - 5:30 p.m. 

Town Hall Meeting: questions from the floor and frank an- 
swers and comments by the panelists 

¢ Diane Van Ness, Miami Trial Lawyer - Moderator 


Course No: 7915 R 
Course Classification: Intermediate 


Maximum CLER: 3.00 Hours 
3.00 General 


The Evolution of the Legal 
Profession: From Traditional 
Legal Services to Ancillary 
Business Enterprises 
presented by the Committee on Ethics 
Friday, 9:30 a.m. — 11:30 a.m. 


Look in future issues of The Florida Bar News for additional 
information on this course. 


Maximum CLER: 2.00 Hours 
2.00 Ethics 
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Wednesday 


An Introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Productivity Point International, 
Practice Management and Development Section and LOMAS 

Annual Meeting Committee 

Appellate Practice and Advocacy Section 

* Civil Appellate Practice Committee 

Assessing Lethality: What Every Lawyer Should Know About Representing Perpetrators and Victims of Domestic Violence presented 
by the Florida Coalition Against Domestic Violence 

Empowering Your Computer: Surfing the Internet 98 sponsored and presented by the Annual Meeting Committee, Productivity 
Point International, Practice Management and Development Section and Law Office Management Assistance Service 


Exhibitors’ Orientation 

Family Law Section 

* Adoption and Juvenile Law & Special Needs of Children Committees 
Bar/Bench/Pro Se Committee 


Ethics & Attorney’s Fees/Long Range Planning Committees 

Executive Committee and Committee Chairs 

General Masters Committee 

Legislation Committee 

Litigation Support Committee 

Mediation & Arbitration Committee 

Membership Committee 

Non-Traditional Families 

Rules/Forms Committee 

Support Issues Committee 

Technology & Economics of Family Practice Committee 

Florida Lawyers Mutual Insurance Company 

© Annual Meeting of Members 

Board Meeting 

Florida State University College of Law Alumni Association Board of Directors 
Health Law Section—Legislation Committee 

Lawyers’ Marketplace 

Message Center sponsored by LEXIS-NEXIS 

Professionalism, Standing Committee on 

Reception/Dinner for Past, Present and Incoming Members of the Board of Governors and Past Presidents of The Florida Bar and 


Florida State Bar Association sponsored by Florida Lawyers Mutual Insurance Co. ...........ccceeseeseseeseseeeeseseeeeseeceecseeeceeeeraeseeatsceeteesteatecees 


Silent Auction 

Solo/Small Firm Help Desk presented by the Law Office Management Assistance, General Practice, Solo and Small Firm Section, and 
Florida Chapters of the Association of Legal Administrators 

The Florida Bar Information Desk 

The Florida Bar Registration Desk 

UPL, Standing Committee on 

Young Lawyers Division Moot Court 

® Preliminary Rounds 

Reception 


*Project Osteoporosis sponsored by the Elder Floridians Foundation, IMC. ..........ccceccescescesceeceeseeeeeseeaeeaceseeeseeseesceesessecaeeeeeeseeseeeeeeeeneeas 


Thursday 


All Member Reception cosponsored by Ruden McClosky Smith Schuster & Russell, RA. and Orange County Bar Association 
An Introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Productivity Point International, 
Practice Management and Development Section and LOMAS 
Appellate Practice and Advocacy Section 
® Appellate Certification Liaison Committee 
Appellate Court Liaison Committee 
Appellate Rules Liaison Committee 
CLE Committee 
Criminal Appellate Practice Committee 
Executive Council 
Federal Appeilate Practice Committee 
Publications Committee 
* Dessert Reception 
Arabian Nights 
Aviation Law Committee 
Board of Legal Specialization and Education 
Business Law Section 
® Antitrust & Unfair Trade Practices Committee 
® Bankruptcy/UCC Committee 
* Business Litigation Committee 


4:00 p.m. 
4:30 p.m. 


5:00 p.m. 
5:30 p.m. 


2:00 p.m.— 5:00 p.m. 


9:00 a.m.— 5:00 p.m. 


8:30 a.m.—10:00 a.m. 
10:00 a.m. -11:30 a.m. 
1:00 p.m.— 2:30 p.m. 
2:30 p.m.— 4:00 p.m. 
11:00 a.m.—12:00 p.m. 


9:30 a.m.—11:30 a.m. 
11:30 a.m.— 1:30 p.m. 
2:30 p.m.— 5:30 p.m. 
11:30 a.m.— 1:30 p.m. 
11:30 a.m.— 1:30 p.m. 
9:30 a.m.—11:30 a.m. 
1:30 p.m.— 2:30 p.m. 
9:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:30 a.m.—11:30 a.m. 
9:30 a.m.—11:30 a.m. 
9:30 a.m.—11:30 a.m. 
9:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
9:30 a.m.—11:00 a.m. 
11:30 a.m.— 1:30 p.m. 


11:00 a.m.—11:30 a.m. 
8:00 a.m.— 5:00 p.m. 
1:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 
2:00 p.m.— 5:00 p.m. 


6:30 p.m.—10:00 p.m. 
2:00 p.m.— 5:00 p.m. 


8:00 a.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 
12:30 p.m.— 5:30 p.m. 


2:00 p.m.— 5:00 p.m. 
6:00 p.m.— 7:00 p.m. 
8:00 a.m.— 5:00 p.m. 


5:30 p.m.— 6:30 p.m. 
4:00 p.m.— 5:00 p.m. 


9:00 a.m.—10:00 a.m. 
2:00 p.m.— 3:45 p.m. 
8:30 a.m.—10:00 a.m. 
8:30 a.m.—10:00 a.m. 
2:45 p.m.— 4:30 p.m. 
10:00 a.m.—12:00 p.m. 
2:00 p.m.— 3:45 p.m. 
2:30 p.m.— 3:30 p.m. 
9:30 p.m.—11:30 p.m. 
6:30 p.m.—10:00 p.m. 
2:30 p.m.— 5:30 p.m. 
2:45 p.m.— 5:30 p.m. 


1:45 p.m.— 3:30 p.m. 
9:00 a.m.—11:30 a.m. 
9:00 a.m.—12:00 p.m. 
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Thursday continued 


Business Law Section cont'd 
Corporate Counsel! Committee 1:45 p.m.— 3:30 p.m. 
Corporations and Securities Committee 9:00 a.m.—12:00 p.m. 
Executive Council and Section Meeting 3:30 p.m.— 6:00 p.m. 
Financial Services Committee 1:45 p.m.— 3:30 p.m. 
Franchise Law Committee 1:45 p.m.— 3:30 p.m. 
Intellectual Property Committee 9:00 a.m.—12:00 p.m. 
Student Liaison Committee 9:00 a.m.—10:00 a.m. 
Luncheon 12:30 p.m.— 2:00 p.m. 
Reception 6:00 p.m.— 8:00 p.m. 
Civil Procedure Rules Committee 9:00 a.m.—12:00 p.m. 
Civil Trial Certification Committee 2:30 p.m.— 5:30 p.m. 
CLE Committee 9:00 a.m.—11:30 a.m. 
Committee Leadership Conference 11:30 a.m.—12:30 p.m. 
Confab ’98 presented by Trial Lawyers Section and Federal Practice Committee 8:30 a.m.—11:30 a.m. 
Criminal Law Section—Appellate Committee 2:45 p.m.— 4:30 p.m. 
Cumberland School of Law Reception 6:30 p.m.— 7:30 p.m. 
Discussion with the Court presented by the Appellate Practice and Advocacy Section 4:00 p.m.— 5:30 p.m. 
Elder Law Section Dessert Reception 8:00 p.m.—10:00 p.m. 
Empowering Your Computer: Surfing the Internet ’98 sponsored and presented by the Annual Meeting Committee, Productivity 
Point International, Practice Management and Development Section and LOMAS 8:30 a.m.—10:00 a.m. 
10:00 a.m.—11:30 a.m. 
1:00 p.m.— 2:30 p.m. 
2:30 p.m.— 4:00 p.m. 
Enhancement, Special Committee on 8:30 a.m. -11:30 a.m. 
Environmental and Land Use Law Section 
® Executive Council 2:30 p.m.— 5:30 p.m. 
Reception 6:30 p.m.— 7:30 p.m. 
Environmental Law in Real Estate Transactions presented by the Environmental and Land Use Law Section 8:00 a.m.— 5:00 p.m. 
Family Law Section 
® Executive Council 9:30 a.m.— 4:00 p.m. 
® Luncheon 12:30 p.m.— 2:00 p.m. 
Florida Association for Women Lawyers Reception Honoring Justice Barbara J. Pariente 6:30 p.m.— 7:30 p.m. 
Florida Council of Bar Association Executives Workshop 1:00 p.m.— 4:00 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 8:30 a.m.— 3:45 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
® Annual Meeting of the Membership 2:30 p.m.— 3:30 p.m. 
* Board of Directors 3:30 p.m.— 5:30 p.m. 
Reception 6:30 p.m.— 7:30 p.m. 
Florida State University College of Law Reception 6:30 p.m.— 7:30 p.m. 
George Washington University Law School Reception 6:30 p.m.— 7:30 p.m. 
Health Law Section 
® Executive Council Meeting and Luncheon 12:30 p.m.— 5:30 p.m. 
Hospitality Suite 4:00 p.m.— 5:30 p.m. 
Judicial Administration Selection and Tenure Committee 2:30 p.m.— 5:30 p.m. 
Judicial Luncheon featuring Chief Justice Gerald Kogan and Mark Russell 12:30 p.m.— 2:00 p.m. 
Juvenile Court Rules Committee 9:00 a.m.— 5:00 p.m. 
Labor and Employment Law Section 
® Executive Council 2:30 p.m.— 5:00 p.m. 
*® Reception 5:00 p.m.— 5:30 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Legal Runaround sponsored by Chicago Title Insurance Company 7:30 a.m.— 8:30 a.m. 
Litigation, Liability and Managed Care Contracting: Assessing Risk and Potential Liability presented by the Health Law Section 8:25 a.m.—12:00 p.m. 
Message Center sponsored by LEXIS-NEXIS 8:00 a.m.— 5:00 p.m. 
Out-of-State Practitioners Division Annual Membership Meeting and Executive Council 2:30 p.m.— 5:30 p.m. 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Practice Management & Development Section 
* Executive Council & Law Office Management Assistance Service Board Joint Meeting 8:30 a.m.—12:00 p.m. 
® Annual Luncheon 12:30 p.m.— 2:00 p.m. 
Professional Ethics Committee 2:30 p.m.— 5:30 p.m. 
Professionalism in Legal Writing presented by The Florida Bar Journal & News Editorial Board 2:30 p.m.— 5:30 p.m. 
Public and Member Information Committee 2:30 p.m.— 5:30 p.m. 
Public Interest Law Section 
9:30 a.m.-11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
12:30 p.m.— 2:00 p.m. 
Sea World Early Entry Tickets 2:00 p.m.—11:00 p.m. 
Seminars on Professionalism presented by the Committee on Professionalism 8:30 a.m.—12:00 p.m. 
Silent Auction 8:00 a.m.— 6:30 p.m. 
Simplified Legal Forms, Standir 3 Committee on 2:30 p.m.— 5:30 p.m. 
Solo/Small Firm Help Desk sponsored by the Law Office Management Assistance Service, General Practice, Solo and Small Firm Section, 
and Florida Chapters of the Association of Legal Administrators 8:00 a.m.— 5:00 p.m. 
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Thursday continued 


St. Thomas University School of Law Alumni Association Reception ..............csscsssssssscscssessseccsesssssssssscssscscsssssccssscasssesesesessacacacessseceseseacacacaceees 6:30 p.m.— 7:30 p.m. 
The Florida Bar Foundation 
The Paperless Lawyer—Electronic Documents and Electronic Filing presented by the Computer on Technology, Law Office 

(LOMAS), ANG AGODS 1:30 p.m.— 5:00 p.m. 
Young Lawyers Division 
*Project Osteoporosis sponsored by the Elder Floridians Foundation, Ic. ...........ssscsssssscscssssesssesescscssescscseseseseseeecsescaeseeesceescacsestscecescacaces 8:00 a.m.— 5:00 p.m. 


Friday 


A Town Hall Meeting presented by the Public Interest Law Section, Special Committee on Gender Equality, Supreme Court 


Commission on Fairness and Florida Association for Women LawyePs .............:ccscsscsscesessessestescescsccsecsccetsacsassccsecatesesassucaccateacsuseacaceaseaceneetes 2:30 p.m.— 5:30 p.m. 
An Introduction to Windows: Learning the Basics sponsored by the Annual Meeting Committee, Productivity Point International, 

Practice ANG SOCHOM ANG LOMAS 4:00 p.m.— 5:00 p.m. 
City, County and Local Government Law Section—Executive Council ............c:cccccscsscseescsescescscescsssseseeacsesecsesccsesecasscsscacsceacaesacacsecacaceecseseeacatese 2:30 p.m.— 5:30 p.m. 
Criminal Law Section 
Elder Law Section 
COUCH ANG ANNUAL 8:30 a.m.—11:30 a.m. 
® Roundtable Discussions 2:30 p.m.— 5:30 p.m. 
Law Slate DIVISION 6:30 p.m.— 7:30 p.m. 
Empowering Your Computer: Surfing the Internet ’98 sponsored and presented by the Annual Meeting Committee, Productivity Point 

International, Practice Management and Development Section And LOMAS ...........c.ccccsesesseseeeseseseseseescesseaeseseseasscseseseeesseseaceeeeeraeaeaeeenees 8:30 a.m.—10:00 a.m. 


10:00 a.m.—11:30 a.m. 
1:00 p.m.— 2:30 p.m. 
2:30 p.m.— 4:00 p.m. 
Entertainment, Arts and Sports Law 


First Amendment and the Supreme Court presented by the Media & Communications Law Committee 0.0.00... cccccceeseseseeeetseeeteeeeeeeeeeeees 2:30 p.m.— 4:30 p.m. 
Florida Agricultural Law Symposium presented by the General Practice & Solo and Small Firm Section—Agricultural Law Committee ........ 8:30 a.m.—11:30 a.m. 
Florida Association for Women Lawyers 

Florida Council of Bar Association Presidents’ Outgoing Presidents RECeption ............cccesesesseseeseseseetensrscscseeesescsesessensesesseeeeeseecseeseeeananes 6:30 p.m.— 7:30 p.m. 
General Practice, Solo and Small Firm Section 

Good Jobs, But Not Satisfied? presented by the Quality of Life/Stress Management Committee 00.0.0... cecccesessesesseeeseeeesesetsesetsteeeensneeetetees 8:30 a.m.—11:30 a.m. 
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Friday continued 


Government Lawyer Section 

® Annual Membership Meeting 

Reception 

® Executive Council 

® Awards Luncheon 

Reception 

International Law Update presented by the International Law Section 

Judicial Evaluation Committee 

Judicial Nominating Procedures Committee 

Kids’ Night Out 

Law Related Education, Standing Committee on 

Lawyer Referral Service Committee 

Lawyers’ Marketplace 

Legal Services Plans: Fundamentals and Practice presented by the Prepaid Legal Services Committee and the Florida Lawyers’ 
Legal Insurance Corporation 

Long Range Planning Committee 

Marital and Family Law Certification Committee 

Media & Communications Law Committee 

Member Benefits, Committee on 

Message Center sponsored by LEXIS-NEXIS 

Military Affairs Committee 

Out-of-State Practitioners Division and Elder Law Section Reception 

Prepaid Legal Services Committee 

Probate Rules Committee 


Quality of Life/Stress Management Committee Meeting 
Rules of Judicial Administration Committee 
Silent Auction 


Solo/Small Firm Help Desk presented by the Law Office Management Assistance Service, General Practice, Solo and Small Firm 
Section and Florida Chapters of the Association of Legal Administrators 

Special Constitution Revision Commission Symposium, A 20-Year Opportunity to Review Florida’s Constitution 

Student Education and Admissions to the Bar Committee 

Surviving the Jump into Cyberspace presented by the Computer Law Committee 

The Evolution of the Legal Profession: From Traditional Legal Services to Ancillary Business Enterprises 

The Florida Bar Foundation—Board of Directors 

The Florida Bar Information Desk 

The Florida Bar Registration Desk 

The Supreme Celebration with Mary Wilson of the Supremes sponsored by the Annual Meeting Committee and the 
Young Lawyers Division 

Traffic Court Rules Committee 

Trial Lawyers Section 

* Annual Meeting and Chester Bedell Memorial Luncheon 

® Executive Council 

University of Miami School of Law Alumni Reception 

Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Luncheon 

Wills, Trusts & Estates Certification Committee 

Workers’ Compensation Rules Committee 

Workers’ Compensation Section—Executive Council 

YLD Moot Court Competition—Final Round 

50-Year Members Luncheon presented by the Young Lawyers Division 

*Project Osteoporosis sponsored by the Elder Floridians Foundation, Ic. ...........:.cccccscsccssscesssseseseesescessseesssecassceacsecacsccacsesassecacsecaseneaseneateee 


Saturday 


Council of Sections 


Equal Opportunities in the Profession Committee 

Golf Tournament sponsored by Empire Corporate Kit of America, INC. ...........sccscsssssssssssssesescsescscsesescscscscscscacsescacscscsesescsesescscscsesesesencseaesessees 
Tennis Tournament sponsored by Crary, Buchanan, Bowdish, Bovie, Lord, Roby & Evans 

The Florida Bar Registration/Information Desk 


‘Annual Meeting 23-26, 1999 


2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
8:30 a.m.-11:30 a.m. 
12:30 p.m.— 2:00 p.m. 
6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 
9:30 a.m.—11:30 a.m. 
9:00 a.m.—11:30 a.m. 
8:00 p.m.—12:00 a.m. 
2:30 p.m.— 5:30 p.m. 
2:00 p.m.— 5:00 p.m. 
8:00 a.m.— 5:00 p.m. 


8:30 a.m.—11:50 a.m. 
8:30 a.m.—11:30 a.m. 
8:30 a.m.—11:30.a.m. 

4:30 p.m.— 5:30 p.m. 

8:30 a.m.—11:30 a.m. 
8:00 a.m.— 5:00 p.m. 
2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.—11:30 a.m. 
8:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
2:45 p.m.— 5:45 p.m. 
8:00 a.m.— 5:00 p.m. 
9:00 a.m.—11:30 a.m. 


8:00 a.m.— 5:00 p.m. 
8:30 a.m.—10:00 a.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-—11:30 a.m. 
9:30 a.m.—11:30 a.m. 
2:00 p.m.— 6:00 p.m. 
8:00 a.m.— 5:00 p.m. 
7:30 a.m.— 5:00 p.m. 


8:15 p.m.— 1:00 a.m. 
9:30 a.m.—11:30 a.m. 


12:30 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 

12:00 p.m.— 1:30 p.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.-11:30 a.m. 

12:30 p.m.— 4:30 p.m. 
8:30 a.m.—10:30 a.m. 

12:30 p.m.— 2:00 p.m. 
8:00 a.m.— 5:00 p.m. 


9:00 a.m.—11:00 a.m. 
9:00 a.m.—12:00 p.m. 
10:00 a.m.— 1:00 p.m. 
8:00 a.m.— 1:30 p.m. 
8:00 a.m.—12:00 p.m. 
8:00 a.m.—12:00 p.m. 
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Registrations cannot be mailed to Tallahassee after June 5, 1998 


Instructions: Please read registration information on inside back cover before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
If copies are made, please send both pages. 


Attorney Number| | | | | | | (See Journal Label) 


Badge Information 


First Name or Nickname 


First Name 


| 
| 


Guest Badge Information 


First Name or Nickname 


Last Name 


| 


| 
| 
| 
| 


| 
| | | 


City 


Registration Information 


Area Code /Telephone Number 


Mailing ae | | | | | | | | | | | | | | Let | 


ta 


City 
In case of emergency during the conference, contact: 


Name 


Day Telephone 


Evening Telephone 


Please indicate if you require special 
arrangements. 


(If necessary attach additional information) 


Seminars 


Registration fee required to attend seminar(s). 


Select one seminar per time frame. Seat held first 30 minutes of seminar. 


Wednesday, June 17 

700 Empowering Your Computer (8:30-10:00) 
701 Empowering Your Computer (10:00-1 1:30) 
702 Empowering Your Computer (1:00-2:30) 
703 Empowering Your Computer (2:30-4:00) 
704 An Introduction to Windows (4:00-5:00) 


34a oO0000 


hursday, June 18 

800 Environmental Law in Real Estate Transaction 
(8:00-5:00) 

Empowering Your Computer (8:30-10:00) 
Confab ’98 (8:30-1 1:30) 

Litigation, Liability & Managed Care Contracting 
(8:25-12:00) 

Seminar on Professionalism (8:30-12:00) 
Florida Law Update (8:30-3:45) 

Empowering Your Computer (10:00-1 1:30) 
Empowering Your Computer (1:00-2:30) 

The Paperless Lawyer (1:30-5:00) 


801 
802 
803 


804 
805 
806 
807 
808 


OOOOO OOO O 


O 
O 
O 


809 Professionalism in Legal Writing (2:30-5:30) 
810 Empowering Your Computer (2:30-4:00) 
811 An Introduction to Windows (4:00-5:00) 


Friday, June 19 


OOOOO0O00 oOoooo 


900 
901 
902 
903 
904 


Empowering Your Computer (8:30-10:00) 

Florida Agricultural Law Symposium (8:30-1 1:30) 
Good Job, But Not Satisfied? (8:30-11:30) 
Surviving the Jump into Cyberspace (8:30-1 1:30) 
Legal Services Plans: Fundamentals & Practice 
(8:30-1 1:50) 

1998 Masters Seminar on Ethics (9:30-11:30) 
Empowering Your Computer (10:00-1 1:30) 
Empowering Your Computer (1:00-2:30) 
Empowering Your Computer (2:30-4:00) 

First Amendment & the Supreme Court (2:30-4:30) 
International Law Update (2:30-5:30) 

An Introduction to Windows (4:00-5:00) 

A Town Hall Meeting (2:30-5:30) 


905 
906 
907 
908 
909 
910 
911 
912 


| | 
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Registration Fees 


Early Bird Registration Fee (postmarked by 5/20/98) 


(100) 


1 


$150 


Registration Fee (postmarked 5/21 — 6/5/98) 


(101) 


1 


$190 


On-Site (postmarked on or after 6/6/98) 


(102) 


1 


$225 


0 Check if you are a judge. Judges are exempt from registration fee. Seminar tickets are not transferable. 


Registration Fee Includes: 

¢ Receive convention tote bag 

e¢ Attend Seminars / accrue CLE Credit 

¢ Eligibility to bid on hotel packages in Silent 
Auction and to win prizes during special 
drawings 


Purchase all tickets at lower prices 
Receive two drink tickets for All Member 

Reception 
Continental Breakfast 
Q & A with Florida Supreme Court 
Receive Medieval Times Discount Coupons 


Ticketed 
Activities 


Pay Higher Ticket Prices w/o Registration Fee 


Pay Lower Ticket Prices w/ Paid Registration Fee 


With 


Registration Fee _Tkts. 


# of 


Without 
Registration Fee 


Total 


Annual! Legal Runaround 


(300/301) 


$17.00 


Judicial Luncheon featuring Mark Russell 


(302/303) 


$29.00 


includes 


$42.00 2.40 tax 


Business Law Section Luncheon 


(304/305) 


includes 


$29.00 1.64 tax 


includes 


$42.00 2.40 tax 


Thursday _ Family Law Section Luncheon 


(306/307) 


includes 


$29.00 1.64 tax 


includes 


$42.00 2.40 tax 


June 18 Practice Management & Development Section Luncheon 


(308/309) 


includes 


$29.00 1.64 tax 


includes 


$42.00 2.40 tax 


Public Interest Law Section Luncheon 


(310/311) 


$29.00 


includes 


$42.00 2.40 tax 


Sea World Early Entry 


(312/313) 


$26.00 


$38.00 tax 


Arabian Nights (Adult) 


(314/315) 


$25.50 included 


$35 .50 


Arabian Nights (Child) (Ages 3-11) 


(316/317) 


$19.50 included 


$29.50 included 


Criminal Law Section/Selig Goldin Memorial Luncheon 


(400/401) 


$32.00 


$44.00 233 tax 


Trial Lawyers Section/Chester Bedell Memorial Luncheon 


(402/403) 


$32.00 


$44.00 tax 


Friday International Law Section Awards Luncheon 


(404/405) 


$32.00 Tos tex 


includes 


$44.00 2.51 tax 


June 19 Elder Law Section Luncheon 


(406/407) 


$32.00 ‘os tax 


includes 


$44.00 2.51 tax 


50-Year Members Luncheon presented by the YLD 


(408/409) 


$32.00 


includes 


$44.00 2.51 tax 


Kids’ Night Out (Ages 4-11) 


(410/411) 


$40.00 23s 


includes 


$51.00 2.88 tax 


The Supreme Celebration with Mary Wilson 


(412/413) 


$21.50 


includes 


$35.00 1.98 tax 


Tennis Tournament (Level of Play: <A B C 


) (500/501) 


$10.00 


$20.00 tax 


Saturday 


June 20 Golf Tournament 


(List your Golf Handicap or avg. score for 18 holes 


(502/503) 


$55.00 


$65.00 


Return completed form and payment to: 
Annual Meeting, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Method of Payment 


Please check one: 


O Enclosed is check # 
(payable to The Florida Bar) 


O Charge to the following card ___—s~ MC or VISA only. 


Signature (credit card registrations only) 


cadNo. LIT ITI TI ITI TIT TI 


Registration Total................ $ 


Ticket(S) Total $ 


Total Amount Due $9 


mo [7] yR [[] 


Expiration Date 


: — = = = 

~ 

| | 


Registrations must be postmarked by 6/5/98. After 
that date, on-site registrations only. 


All tickets must be picked up on-site at The 
a Bar registration desk in the Exhibition 
Ha 


$150 Early Bird Registration Fee 
(postmarked by 5/20/98) 
$190 Registration Fee (postmarked 5/21-6/5/98) 
$225 On-Site Registration Fee 
(after 6/5/98) 


No telephone or “FAX” registrations can be 
processed. 


Full annual meeting registration fee will entitle 

you to: 

¢ Receive convention tote bag 

¢ Attend seminars and workshops on Wednesday - 
Saturday. Only one seminar per time frame can 
be selected. Registration fee is not transferable 
to any other seminar location. Other registration 
fees are not applicable to annual meeting 
seminars. 
Accrue certification/CLE credit for seminars 
attended 
Bid on hotel packages at silent auction 
Be eligible for special prize drawings 
Purchase tickets to activities at the lower price 
Receive two free drink tickets for All Member 
Reception 
Receive Medieval Times Discount Coupons 
Continental Breakfast — Thursday & Friday 
Q & Awith Florida Supreme Court Justices 


Payment of a registration fee is not required 

to: 

¢ Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets to activities at the higher price 


Last date for mailing registrations to 
Tallahassee is 6/5/98 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or 
“fax’d” on or before 6/2/98 
Refund of registration fee less $50 if postmarked 
or “fax’d” between 6/3-12/98 
No refund for requests postmarked or “fax’d” on 
or after 6/13/98 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked or “fax’d” after 6/2/98 


No telephone cancellations can be accepted 


Purchase Order Instructions: 

¢ Purchase orders must be postmarked by 6/2/98 

¢ Send only the original purchase order and the 
original registration form 
Purchase order requisitions, notes/letters giving 
the purchase order number or “fax’d” purchase 
orders cannot be accepted 
Upon receipt of original purchase order and origi- 
nal registration form, an invoice will be sent to 
the registrant 
Payment must be received by 6/15/98. Send letter 
with check, giving name of registrant(s) and pur- 
chase order number. Do not send a copy of the pur- 
chase order or a copy of the registration form with 
the check. 
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Professionalism in Legal Writing 


Presented by The Florida Bar Journal and News Editorial Board 
Thursday, June 18, Buena Vista Palace Resort & Spa 


2:30 p.m. - 5:30 p.m. 


2:30 p.m. Introduction 
2:45 p.m. Professionalism in Trial Level Writing 
¢ Correspondence: 
Wm. Reece Smith, Jr., Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., Tampa 
¢ Pleadings and Motions: 
Burton Young, Young, Berman & Karps, P.A., North Miami Beach 
* Transactional Documents: 
James W. Martin, James W. Martin, P.A., St. Petersburg 


4 p.m. Panel Discussion on Professionalism in Appellate Legal Writing 
Supreme Court of Florida Justice Harry Lee Anstead, Moderator 
¢ Judicial Perspective with panelists: 
Chief Judge Joseph Hatchett, U.S. Court of Appeals for the 
11th Circuit 
Judge Winifred Sharp, Florida Fifth District Court of Appeal 
¢ Practitioner's Perspective with panelists: 
Gary Sasso, Carlton, Fields, Ward, Emmanuel, Smith & 
Cutler, P.A., Tampa 
Thomasina Williams, Williams & Associates, Miami 


Register for this seminar on the annual meeting insert 
in this May issue of the Bar Journal. 


Editorial Board Seminar 
Committee 3.00 General 
Gary Gaffney, Chair . 
Evelyn Golden, Vice Chair CLER Credits, 


Laura Rotstein, Vice Chair 
Clif Gorenflo including 3.00 


Darren Latham Ethics 


Sarah Warren 
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Tax Law 


International Implications of 


Check-the-Box Regulations 


by James H. Barrett and William P. Ewing 


he classification of an en- 
tity as a corporation or a 
partnership typically has 
significant tax conse- 
quences to the members owning the 
entity. Entities taxable as partner- 
ships in the United States are flow- 
through vehicles that do not pay in- 
come tax. Rather, they report such 
income, gain, loss, deduction, and 
credits and allocate it to their mem- 
bers. The members then recognize 
such taxable items as if the items 
were directly earned by them. Hence, 
members of entities that are taxable 
as partnerships in the United States 
are, for U.S. federal income tax pur- 
poses, permitted to directly claim 
losses and credits (including foreign 
tax credits) on their tax returns. In 
contrast, entities that are taxable as 
corporations are taxable at both the 
entity level and at the member level. 
Losses and credits of entities that 
are taxable as corporations generally 
do not flow through to members. 
For over 30 years, the classifica- 
tion of entities as partnerships or 
corporations depended upon all the 
facts and circumstances concerning 
the entity pursuant to a test known 
as the “four factors test.” On Decem- 
ber 18, 1996, the IRS replaced the 
“four factors test” with regulations 
known as the “check-the-box” regu- 
lations that allow taxpayers to elect 
whether entities are to be taxable as 
corporations or partnerships.' The 
check-the-box regulations recognize 
three types of entities: corporations, 
partnerships, and single-member 
entities. Single-member entities are 
entities that are disregarded for U.S. 
federal tax purposes.? Thus, even 
where a single-member entity ac- 
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cords limited liability to its owners, 
the entity is disregarded for U.S. fed- 
eral tax purposes. 

The check-the-box regulations 
classify all domestic corporations as 
corporations. All other domestic en- 
tities are taxable as partnerships 
unless they elect otherwise. With 
regard to foreign entities, generally 
one entity from each major jurisdic- 
tion is deemed to be a“per se entity,” 
that is always taxable as a corpora- 
tion.* All other foreign entities are 
eligible to elect to be taxable as a 
partnership or a corporation. Tran- 
sitional rules apply to entities in 
existence before January 1, 1997. 
These rules generally provide for 
entities to continue their prior clas- 
sification.* In proper cases, foreign 
“per se entities” that were in exist- 
ence on May 6, 1996, are entitled to 
continue to be classified as partner- 
ships.® Entities with one owner that 
otherwise would be classified as 
partnerships are classified as single- 
member entities. 


The entity classification rules in 
most foreign jurisdictions are not as 
liberal as the check-the-box rules. 
Thus, U.S. taxpayers are permitted 
to choose the U.S. tax classification 
of most entities even though the for- 
eign jurisdiction may mandate that 
such entities are always taxable as 
partnerships or corporations. Based 
upon the greater certainty and flex- 
ibility that exists in the United 
States in classifying entities as part- 
nerships, single-member entities, or 
corporations (or associations taxable 
as corporations), U.S. taxpayers are 
capable of utilizing: a) foreign enti- 
ties that are taxable abroad as cor- 
porations but are taxable in the 
United States as partnerships (“hy- 
brids”); or b) foreign entities that are 
taxable abroad as partnerships but 
are taxable in the United States as 
corporations (“reverse hybrids”). The 
flexibility afforded to taxpayers 
translates into tax planning oppor- 
tunities in structuring their U.S. and 
foreign operations. 


Background on Outbound 
International Tax Planning 
Two important aspects of tax plan- 
ning for U.S.-based foreign opera- 
tions are deferral and the optimiza- 
tion of foreign tax credits. Deferral 
can be achieved where foreign in- 
vestments are owned by foreign cor- 
porations. Generally, the taxable in- 
come earned by a foreign company 
is not taxable in the United States 
until it is repatriated to the 
corporation’s U.S. corporate parent 
through the payment of a corporate 
dividend or a sale of the stock in the 
foreign subsidiary. Thus, where a for- 
eign company operates in a low tax 
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jurisdiction, the U.S. parent can 
achieve deferral of U.S. income tax. 
When a dividend is eventually paid 
or the stock of a subsidiary is even- 
tually sold, the dividend or sale can 
entitle the parent corporation to a 
foreign tax credit that represents the 
taxes paid to the relevant foreign ju- 
risdictions by the foreign subsidiary.® 

Because deferral was considered to 
be unwarranted in certain cases, over 
the years various anti-deferral pro- 
visions have been enacted. The most 
prominent of these provisions are 
known as the foreign personal hold- 
ing company rules, the controlled for- 
eign corporation rules, and the pas- 
sive foreign investment company 
rules.’ These anti-deferral rules gen- 
erally provide that U.S. members 
that ultimately own foreign corpora- 
tions are required to recognize di- 
rectly certain types of income that 
are earned by the foreign corpora- 
tions even though no distributions 
actually are made to the U.S. mem- 
bers. For example, as discussed be- 
low, under the controlled foreign cor- 
poration rules, investment income 
that is earned by a foreign corpora- 


tion that is wholly-owned by a domes- 
tic corporation generally is included 
in the parent’s taxable income for 
U.S. federal income tax purposes.® 
Hence, deferral tax planning is based 
largely upon avoiding application of 
the various anti-deferral regimes. 
As discussed above, a dividend 
paid by the foreign subsidiary of a 
domestic corporation or the sale of 
the stock in a foreign corporation by 
a domestic parent typically is taxable 
to the domestic parent in the United 
States. However, under IRC §902, the 
dividend or sale normally entitles the 
domestic parent to a foreign tax 
credit in the United States for part 
or all of the taxes paid by the foreign 
subsidiary abroad.’ The amount of 
foreign tax credits that can be gen- 
erated by a dividend or a sale is sub- 
ject to numerous limitations. The 
most significant limitations relate to: 
a) the amount of earnings that are 
considered to be repatriated by the 
dividend or the sale; b) the U.S. 
parent’s domestic and foreign- 
sourced income; and c) the nature of 
the foreign subsidiaries’ income (e.g., 
earnings attributable to investment 


income).’° Based upon the foregoing, 
foreign tax credit planning often 
seeks to: a) minimize a foreign 
subsidiary’s earnings (for U.S. foreign 
tax credit purposes) and, thus, in- 
crease the foreign taxes that become 
creditable as the result of the pay- 
ment of a given dividend payment or 
stock sale;!! b) increase a domestic 
parent’s foreign-sourced income and, 
as a result, increase its ability to uti- 
lize foreign tax credits; and c) de- 
crease a foreign subsidiary’s income 
that is allocated to a “basket” (e.g., 
the passive income basket) that con- 
tains limited amounts of foreign 
taxes. 


Deferral Tax Planning 

As an initial matter, it is important 
to distinguish between situations in 
which a U.S. taxpayer is the direct 
owner of a foreign partnership or 
single-member entity, and in which 
a U.S. taxpayer owns a foreign sub- 
sidiary (taxed as a corporation), 
which, in turn, owns a foreign part- 
nership or single-member entity. In 
the first situation, the U.S. taxpayer 
will have no deferral of income, which 
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may not be important if the US. tax- 
payer has unused foreign tax credits. 
On the other hand, the taxpayer will 
obtain the immediate benefit of any 
foreign losses generated by such en- 
tity. In the second situation, the use of 
a foreign partnership or single-mem- 
ber entity below a foreign corporate 
tier may preserve deferral under the 
various anti-deferral tax regimes. 
Under the controlled foreign cor- 
poration rules, passive income 
earned by a controlled foreign corpo- 
ration (a “CFC”), such as dividends, 
interest, and royalties, is taxed cur- 
rently to a U.S. shareholder regard- 
less of whether there are any distri- 
butions from the CFC.'? The 
check-the-box regulations provide 
opportunities for transferring foreign 
earnings within a foreign corporate 
group without triggering current U.S. 
taxation. For example, assume a U.S. 
corporate shareholder owns all the 
stock of a first-tier CFC (“FC1”), 
which, in turn, owns all the stock of 
a lower-tier foreign corporation 
(“FC2”). Generally, the controlled for- 
eign corporation rules require that 
dividends paid by FC2 to FC1 will 
be treated as “subpart F income,” 
which results in immediate taxation 
to the U.S. shareholder. If FC2 made 
an election to be treated as a single- 
member entity, the dividend distri- 
butions from FC2 to FC1 would no 
longer be characterized as dividends 
for U.S. tax purposes, but, rather, 
would be taxable as intra-company 
transfers (since FC2 would be treated 
as a branch or division of FC1). Simi- 
larly, if FC1 sold the stock of FC2, any 
gain recognized on the sale would be 
treated as subpart F income unless 
FC2 made an election to be disre- 
garded as an entity for US. tax pur- 
poses. Upon making such an election, 
the sale of the FC2 stock would be 
treated as sale of the underlying as- 
sets held by FC2, which may not give 
rise to subpart F income.” 
Moreover, assume a domestic cor- 
poration has multiple direct and in- 
direct wholly-owned foreign subsid- 
iaries. As a general rule, interest, 
rents, and royalties paid by one of the 
foreign subsidiaries to another will 
be treated as subpart F income that 
is not eligible for U.S. tax deferral. 
However, if the domestic parent 
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checked the box to treat the foreign 
payer subsidiary and the foreign 
payee subsidiary as branches, then, 
subject to potential limitations that 
are set forth below, the payments of 
interest, rents, or royalties would be 
treated as intra-company funds 
transfers, which would not result in 
subpart F income.* 

Another benefit from the use of 
transparent entities below a first-tier 
CFC is the ability to utilize losses 
within a foreign structure. Subpart 
F income inclusions generally are 
limited to the earnings and profits 
of the specific corporate entity that 
earns the subpart F income, but gen- 
erally are not affected by losses of 
related entities. As a result, the ac- 
tive business losses of a lower-tier 
foreign corporation generally will not 
reduce the Subpart F income of an 
upper-tier foreign corporation. If the 
lower-tier foreign entities check the 
box to be treated as branches of the 
first-tier CFC, then the first-tier CFC 
can effectively consolidate its income 
with the income and losses of the 
lower-tier entities. Also, this consoli- 
dation of income and assets of lower- 
tier branch entities may be benefi- 
cial to the first-tier CFC under a 
number of other tests under the sub- 
part F income rules, such as the de 
minimis exception. 

Similarly, the consolidation of in- 
come and assets of lower-tier entities 
that have checked the box may allow 
a first-tier foreign corporation to 
avoid being treated as a passive for- 


eign investment company (a 
“PFIC”).'® Conversely, if the passive 
assets of the upper-tier and lower-tier 
foreign entities are so substantial 
that they could cause the whole group 
to be treated as a PFIC, then it may 
be preferable to ensure separate en- 
tity treatment for the active and pas- 
sive companies for U.S. tax purposes. 


Foreign Tax Credit Planning 

The check-the-box regulations also 
help US. corporations avoid some of 
the common problems that arise in 
qualifying for indirect U.S. foreign 
tax credits under IRC §902. Under 
IRC §902, a U.S. corporation that 
owns at least 10 percent of the vot- 
ing stock of a foreign corporation is 
treated as if it had paid a share of 
the foreign taxes paid by the foreign 
corporation (and hence is entitled to 
claim an “indirect” credit for such 
taxes) in the year that the foreign 
corporation distributes dividend in- 
come to the U.S. shareholder. In ad- 
dition, under §902, as amended by 
the 1997 Tax Act, a US. corporate 
shareholder generally is entitled to 
the indirect credit for taxes paid by 
lower-tier foreign corporations (up to 
six tiers) provided that the U.S. 
shareholder owns at least five per- 
cent of the voting stock of the lower- 
tier corporation indirectly through a 
chain of foreign corporations con- 
nected through stock ownership of at 
least 10 percent of their voting 
stock.'’ If the problem arises at the 
first-tier level, the first-tier entity 
could check the box to be treated as 
a flow-through entity, which would 
mean that the U.S. shareholder 
would be treated as directly paying 
the foreign taxes of the first-tier en- 
tity (which would be creditable un- 
der §901). If the problem arises at a 
lower-tier level (e.g., first tier CFC 
owns less than 10 percent of the sec- 
ond tier entity), a check-the-box elec- 
tion could be filed on behalf of such 
lower-tier entity, which would effec- 
tively collapse the two entities into 
one for US. tax purposes. 

A foreign tax credit limitation ap- 
plies when a US. corporate share- 
holder receives IRC §902-eligible 
dividends from a foreign corporation 
that it does not control (i.e., the U.S. 
shareholder owns between 10 and 50 
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percent of the foreign corporation).'® 
This separate “10/50” basket denies 
U.S. taxpayers the ability to cross- 
credit such dividends against other 
types of foreign sourced income, 
which could lead to a loss of the 
credit.!9 As with the §902 problem 
discussed above, this problem can be 
avoided if the 10/50 entity checks the 
box to be treated as a flow-through 
entity. If the 10/50 entity is at the 
first tier, then deferral will be lost. 
However, this result can be avoided 
if a wholly-owned foreign subsidiary 
(taxed as a corporation) is inserted 
as the first-tier entity. 

Also, as stated above, the amount 
of a U.S. parent’s foreign source tax- 
able income will have a direct impact 
on the amount of foreign tax credits 
that the U.S. parent may claim.” In 
order to arrive at foreign source tax- 
able income, a U.S. taxpayer must 
allocate various expenses, including 
interest, between U.S. source and for- 
eign source income.”! Interest ex- 
pense generally is apportioned be- 
tween U.S. and foreign sources based 
on the relative basis or value of as- 
sets generating U.S. or foreign income 
unless such indebtedness constitutes 
“qualified non recourse indebted- 
ness” or other indebtedness that is 
specifically allocated and not appor- 
tioned. Such apportionment may 
have a significant effect on a US. 
taxpayer’s foreign tax credit limita- 
tion. For example, if there is signifi- 
cant debt at the first-tier foreign sub- 
sidiary level, electing flow-through 
status for such entity would bring the 
interest expense associated with that 
debt into the allocation process of the 
US. parent group. Before the election, 
the foreign subsidiary’s interest ex- 
pense would reduce its earnings and 
would not affect the U.S. parent 
group’s calculation. After the election, 
the interest expense would be allo- 
cated between both U.S. and foreign 
sources based on the assets of the 
U.S. parent, including the assets of 
the foreign subsidiary. The inclusion 
of the foreign subsidiary’s interest 
expense may also increase the inter- 
est that is allocated to U.S. source 
income. The net effect of the forego- 
ing reallocation may be to increase 
the U.S. parent’s foreign source in- 


come and, hence, increase its ability 
to utilize foreign tax credits if it is in 
an “excess credit” position. 


Other Tax Planning 
Opportunities 

The check-the-box regulations pro- 
vide numerous other opportunities in 
connection with the transfer of assets 
to foreign entities and corporate ac- 
quisitions and reorganizations. For 
example, if a U.S. taxpayer transfers 
assets to a foreign corporation, such 
taxpayer will be subject to tax under 
IRC §367(a) on the outbound trans- 
fer. If the foreign entity made a check- 
the-box election, the U.S. taxpayer 
would not be subject to tax as a re- 
sult of the outbound transfer.” Also, 
in connection with stock acquisitions, 
a U.S. taxpayer is only allowed to step- 
up the basis of the assets of the target 
corporation when such taxpayer has 
made an IRC §338 election (which re- 
quires that at least 80 percent of the 
target stock be purchased in the trans- 
action). If the U.S. taxpayer intends to 
acquire less than 80 percent of the 
stock of a target corporation, such tax- 
payer may still obtain a step-up basis 
if the taxpayer causes the foreign tar- 
get to elect partnership status under 
the check-the-box regulations (and the 
target would subsequently make an 
IRC §754 election which would be the 
step-up basis in the underlying assets). 

In another context, assume that 
U.S. parent company owns a chain of 
foreign first-, second-, and third-tier 
foreign subsidiaries (FC1, FC2, and 


FC3, respectively) and would like to 
have FC2 distribute the stock of FC3 
to FC1 without the recognition of 
gain by FC2. Further assume that 
the proposed distribution would not 
satisfy the requirements of IRC §355 
as a tax-free distribution. If FC2 
makes a check-the-box election to be 
disregarded for U.S. tax purposes, 
this election will be treated as a 
deemed §332/337 liquidation of FC2, 
which would not result in recognition 
of gain.” Accordingly, in connection 
with the deemed liquidation, FC2 can 
distribute the FC3 stock to FC1 with- 
out recognizing any gain or having 
such distribution treated as a divi- 
dend to FC1 for US. tax purposes. By 
making a check-the-box election, the 
parties may be able to achieve a US. 
tax result that is similar to §355 
without having to satisfy the techni- 
cal requirements of §355. 


Developing Limitations on 
Use of Check-the-Box Entities 
The flexibility accorded by check- 
the-box entities with regard to inter- 
national tax planning is becoming an 
increasingly complex area due to a 
developing set of authorities that 
outline what is and is not a permis- 
sible use of check-the-box entities. In 
1994, the IRS finalized regulations 
that were designed generally to pre- 
vent tax planning utilizing partner- 
ships that the IRS deemed to be abu- 
sive (the Partnership Anti-Abuse 
Regulations).** These regulations 
provided that the IRS was permitted 


Someone is always burning the midnight oil around here. 
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to recast a transaction where “a part- 
nership [was] formed or availed of in 
connection with a transaction a prin- 
cipal purpose of which was to reduce 
substantially the present value of the 
partner’s aggregate tax liability ina 
manner that [was] inconsistent with 
the intent of subchapter K.”*> The 
regulations provide that the “intent 
of subchapter K” includes the follow- 
ing: a) the partnership in each part- 
nership transaction must have a sub- 
stantial business purpose; b) the 
substance of the partnership trans- 
action must accord with its report- 
ing form; c) the partnership’s opera- 
tions and transactions must reflect 
the partners’ economic agreement.”® 
When the IRS has determined that 
a transaction is inconsistent with the 
intent of subchapter K, the IRS has 
various remedies including: a) disre- 
garding the partnership; b) treating 
some purported partners as parties 
who are not partners; c) adjusting the 
partnership’s method of accounting; 
d) reallocating taxable items among 
the partners; and e) otherwise adjust- 
ing or modifying the claimed tax 
treatment.”’ The Partnership Anti- 
Abuse Regulations also provide that, 
when necessary to carry out any pro- 
visions of the Internal Revenue Code, 
the IRS can treat a partnership as 
an “aggregate of its partners.”“ Thus, 
when a partnership recognizes an 
item of income, the IRS can deter- 
mine that the tax classification of 
that item is to be determined as if it 
had been directly recognized by the 
partner.” 

The Partnership Anti-Abuse Regu- 
lations contain examples that specifi- 
cally authorize the use of partner- 
ships for international tax planning 
purposes. For example, in a transac- 
tion that is discussed above, the Part- 
nership Anti-Abuse Regulations spe- 
cifically authorize the use of 
partnerships to avoid the classifica- 
tion of foreign tax credits as 10/50 
foreign tax credits.°° However, the 
scope of transactions involving check- 
the-box entities that would be sub- 
ject to recharacterization under the 
Partnership Anti-Abuse Regulations 
remains uncertain. 

More recently, the IRS has stated 
in two notices that it would address 
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perceived abuses associated with 
check-the-box entities in forthcoming 
regulations. In Notice 98-5, the IRS 
stated that it would issue regulations 
addressing the use of check-the-box 
entities and other entities to gener- 
ate foreign tax credits in transactions 
deemed to be impermissible by the 
IRS. In Notice 98-11, the IRS stated 
that it would issue regulations ad- 
dressing transactions that it believes 
are “designed to manipulate the in- 
consistencies between foreign tax 
systems to inappropriately generate 
low- or non-tax income on which 
United States tax might be perma- 
nently deferred.”*! 

Shortly after the publication of 
Notice 98-11, the IRS issued tempo- 
rary and final regulations (the “hy- 
brid regulations”) that are intended 
to prevent CFCs from using hybrids 
to “convert active income that is not 
easily moveable and is earned in a 
jurisdiction in which a business is 
located for non-tax reasons, into pas- 
sive, easily moveable income that is 
shifted to a lower tax jurisdiction 
primarily for tax avoidance.”” The 
hybrid regulations apply where: a) a 
payor makes a payment to a hybrid 
that reduces the payor’s foreign tax; 
b) the payment would have been for- 
eign personal holding income in the 
hands of the payee; and c) the payee 
is taxed at an effective rate of tax on 


the payment that is less than the rate 
that would have applied if the income 
had been taxed to the payor.** The fol- 
lowing illustrates the application of 
the hybrid regulations. A controlled 
foreign corporation organized in 
country A (“FC1”) is the parent of a 
second controlled foreign corporation 
(“FC2”) that also is organized in 
country A, a high tax jurisdiction. In 
order to generate a deduction in 
country A, FC1 organizes a wholly- 
owned branch (“Hybrid Branch”) in 
a low tax jurisdiction, country B. Al- 
though Hybrid Branch is a disre- 
garded single-member entity in the 
United States, it is treated as a tax- 
able entity in both countries A and 
B. Hybrid Branch makes a loan to 
FC2. The interest payments made by 
FC2 generate deductions that reduce 
FC2’s taxable income in country A. 
Moreover, the interest income, when 
recognized by Hybrid Branch, is sub- 
ject to little or no tax in country B 
and no tax in countryA. For U.S. fed- 
eral income tax purposes, the inter- 
est payment from the FC2 to FC1 or- 
dinarily would be considered subpart 
F income that was recognized by 
FC1’s domestic parent. However, due 
to the fact that FC2 and FC1 are 
organized in the same country (i.e., 
country A) the form of the interest 
payments qualify for the“same coun- 
try exception” from the CFC rules. As 
such, the interposition of Hybrid 
Branch results in a reduction of tax 
in countryA but no corresponding tax 
in countries A or B and no subpart F 
income in the United States. The pro- 
posed regulations treat Hybrid 
Branch as a corporation for purposes 
of characterizing the interest pay- 
ment as foreign personal holding in- 
come. However, for all other purposes, 
Hybrid Branch is disregarded.** In 
general, with regard to hybrids that 
are owned by CFCs, the hybrid regu- 
lations are effective for transactions 
entered into on or after January 16, 
1998.*° Thus, transactions in place 
before January 16, 1998, are unaf- 
fected by the hybrid regulations un- 
til and unless they are substantially 
modified.** Accompanying the hybrid 
regulations are proposed regulations 
that address how other aspects of the 
subpart F rules apply to partner- 
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ships. 

Notice 98-11 and the hybrid regu- 
lations classify an entity as a corpo- 
ration for CFC purposes that other- 
wise is classified as a partnership. It 
is unclear whether the IRS has the 
authority to reclassify entities in 
such a manner.*’ It should also be 
noted that Notice 98-11 and the hy- 
brid regulations take the unusual po- 
sition that the U.S. tax classification 
of an entity for controlled foreign cor- 
poration purposes depends upon the 
taxability of specified transactions in 
foreign jurisdictions. 

In an attempt to clarify the Trea- 
sury Department’s authority in this 
area, at the time of the writing of this 
article, President Clinton’s 1998 tax 
proposal included a provision that 
would permit the IRS to address hy- 
brids.** This proposal specifically ref- 
erences Notices 98-11 and 98-5 as 
examples of areas where the IRS is 
authorized to address perceived tax 
avoidance through regulations. The 
proposal would also address other 
“hybrids.” For example, the proposal 
specifically authorizes the IRS to 
address tax structures that are based 
upon the inconsistent treatment of 
loans and leases in the United States 
and in foreign jurisdictions. 


Conclusion 

The check-the-box regulations pro- 
vide taxpayers with greater flexibil- 
ity in planning investments ahead in 
order to preserve deferral and maxi- 
mize the utilization of foreign tax 
credits. However, these tax planning 
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Labor and Employment Law 


The World of Retaliation After Robinson v. Shell Oil 


by Bradley R. Johnson and Kevin E. Hyde 


n the ever-expanding world of 

litigation between employers 

and their employees, there is 

no larger protected class than 
those individuals who are shielded 
from retaliatory actions for taking 
part in the labyrinthical civil rights 
and whistle blower protection sys- 
tems. While it is obvious an employer 
should not be free to fire an employee 
for filing a claim based on the 
Florida Civil Rights Act or reporting 
illegal activity to the appropriate 
government agency, what is not so 
obvious is what actions are pro- 
tected, which actions by the em- 
ployer might constitute retaliation, 
and how many people, other than the 
main complainant, are covered. In 
fact, recent decisional law extends 
this protection to people who are no 
longer working at the accused 
employer’s business. 

This article explores the param- 
eters in which the practitioner must 
operate when analyzing and litigat- 
ing disputes concerning alleged re- 
taliation from both the plaintiff and 
defense perspectives. Because the 
Florida Civil Rights Act largely mir- 
rors the federally equivalent laws in 
both style and purpose, federal case 
law is applicable.’ As a bottom line, 
though, all “employees” are pro- 
tected. 


Robinson: An Expanded 
Definition of “Employees” 
While prospective* and current 
employees have always been covered 
by anti-retaliation provisions, the 
use of the expression “employee” has 
recently been expanded. In the 
spring of 1997, a unanimous U.S. 
Supreme Court announced Robinson 
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v. Shell Oil, 117 S. Ct. 8438 (1997), 
holding the retaliation proscriptions 
of Title VII applied to former employ- 
ees as well as current employees and 
applicants.® 

Factually, the Robinson plaintiff 
was terminated after filing an EEOC 
charge.* The former employer later 
gave the plaintiff an unfavorable job 
reference to a prospective employer.® 
The plaintiff sued under Title VII, 
42 U.S.C. §704(a), contending the bad 
reference was in retaliation for the 
EEOC charge. The lower court held 
former employees were not covered 
by Title VII and dismissed this ac- 
tion. The Robinson court reversed 
the lower court’s ruling and held the 
term “employee” includes former 
employees.® Accordingly, anti-retali- 
ation provisions of the various laws 
now apply equally to prospective 
employees,’ current employees,*® and 


former employees.® This holding is 
consistent with the public policy be- 
hind the various laws, which is to 
enable employees to engage in pro- 
tected activities without fear of re- 
taliation.’° 


The Major Florida Laws 

Even though an employee gener- 
ally does not have a property inter- 
est in a particular job! and the com- 
mon law of Florida did not 
historically recognize the tort of re- 
taliatory discharge,” there are now 
several statutes in place to protect 
employees from retaliation of most 
any sort.'* The two major legislative 
dictates are the Private Sector 
Whistle Blower Retaliation Act and 
the Florida Civil Rights Act of 1992. 

The Whistle Blower Protection 
Act, F.S. §448.102, prohibits an “em- 
ployer” from taking retaliatory per- 
sonnel action against an employee 
because the employee has: 1) dis- 
closed in writing and under oath to 
an appropriate government agency 
an “activity, policy or practice that 
is violative of a law, rule or regula- 
tion” provided the employee first 
raises the issue in writing with the 
employer and gives the employer a 
chance to remedy the situation;! 2) 
provided information or testimony to 
a government agency investigating 
an allegedly improper practice;* or 
3) “[o]bjected to or refused to partici- 
pate in, any activity, policy or prac- 
tice of an employer which is a viola- 
tion of law, rule or regulation.””” 

As opposed to the more specific 
anti-retaliation portions of employ- 
ment-related laws, §448 protects 
employees from retaliatory adverse 
employment action for reportingany 
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improper practice to law enforcement 
agencies, whether they relate to the 
employer/employee relationship or 
not. Enacted in 1991, the act has been 
interpreted relatively infrequently. 
But, as with FS. §760, the Florida 
Civil Rights Act of 1992, it would 
seem logical that case law concern- 
ing the federal whistle blower would 
be instructive, at least until the state 
body of law becomes more fully de- 
veloped. Though there is debate as 
to whether the employee must give 
the employer a written notice and a 
chance to correct the deficiency be- 
fore bringing suit as outlined at 
§448.103(c),"’ it is clear the employer 
is prohibited from taking adverse 
retaliatory action against the em- 
ployee if that employee has filed a 
written complaint, assisted in an in- 
vestigation, or simply voiced a com- 
plaint to the employer about a prac- 
tice in question. Similar reasoning, 
with more interpretive law, is found 
in the Florida Civil Rights Act of 
1992. 

As a general matter, that act pro- 
tects employees against unfavor- 
able treatment “because of [an] 
individual’s race, color, religion, sex, 
national origin, age, handicap, or 
marital status.”*° Section 760.10(7) 
(1997) provides: 

It is an unlawful employment practice for 
an employer ... to discriminate against 
any person because that person has op- 
posed any practice which is an unlawful 
employment practice under this section, 
because that person made a charge, tes- 
tified, assisted, or participated in any 


matter in an investigation, proceeding or 
hearing under this section. 


The anti-retaliation language 
largely mirrors that found in the 
various federal statutes.” Employee 
rights and the obligation of employ- 
ers in Florida are set out in a bal- 
ance-shifting analysis similar to that 
found in the national laws. More spe- 
cifically, the plaintiff has the first 
burden of coming forward with a 
prima facie case.*” Assuming the 
plaintiff clears this initial hurdle, the 
burden then shifts to the employer 
to articulate a nondiscriminatory 
reason for the adverse job action. Fi- 
nally, the plaintiff has the opportu- 
nity to prove that the defendant’s 
articulated reason is pretextual.”’ 


The prima facie case encompasses 
three elements. 

¢The Prima Facie Case: Protected 
Activity 

Initially, the plaintiff must show he 
or she has engaged in a protected 
activity. These activities can range 
from filing or threatening to file a 
formal charge™ to voicing an infor- 
mal complaint to a supervisor about 
an employment practice.” 

Quite importantly, the plaintiff 
does not need to show that the chal- 
lenged employment practice is truly 
illegal or discriminatory. It is suffi- 
cient that the complaining employee 
has a good faith belief that the activ- 
ity is improper.”* It also should be 
noted that the plaintiff does not have 
to be the one to initiate a charge or 
question a practice to be protected. 
Those employees taking part in in- 
vestigations initiated by others are 
covered as well.?’ 

However, not all actions are pro- 
tected. Simple disagreements with 
the morality or correctness of an 
employer’s action do not give rise to 
anti-retaliation protection.” Simi- 
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larly, employees who are found to 
have engaged in actual wrongdoing 
often are unable to prove their ac- 
tions, such as stealing documents 
from a supervisor, are protected.” 
Finally, the prospective plaintiff 
must take some affirmative action to 
disseminate the complaint. That is, 
the employee who writes a note to 
himself or herself concerning alleg- 
edly improper actions by the em- 
ployer cannot, without more, contend 
writing the note constitutes pro- 
tected activity.*° Interestingly, 
though, an employee who is perceived 
to have engaged in a protected activ- 
ity when he or she did not actually 
take such action is still protected as 
if the employee had voiced a com- 
plaint or filed a charge alleging an 
improper practice.* 
¢The Prima Facie Case: Adverse Action 
Assuming the employee has en- 
gaged in a protected activity, that 
individual must then prove he or she 
was subjected to an adverse employ- 
ment action. While termination is the 
most obvious adverse action,*” other 
less apparent conduct can subject the 


Premium 
Savings! 


7 
| 
| 
ad | 
4 
— 


employer to liability. For example, a 
pattern of treatment,* such as can- 
celing a retirement party,** withhold- 
ing a bonus,” changing the scope and 
conditions of a job,** or altering the 
employee’s work to make it appear 
less acceptable are potentially ac- 
tionable wrongs.*” Additionally, the 
adverse action does not have to be 
directly against the employee who 
has taken part in the reporting sys- 
tem. That is, reassigning an 
employee’s boyfriend because she 
reported an improper employment 
practice has been found to be an ad- 
verse job action against the woman 
voicing the complaint.* 

Naturally, however, not everything 
an employer does which is not wel- 
comed by the employee, even one who 
has engaged in protected activity, is 
improper. For example, an employee 
may be transferred away from an al- 
legedly harassing supervisor;* a per- 
formance appraisal can reflect legiti- 
mate changes in job proficiency;*° and 
other discipline can be meted out for 
violation of company rules.*! Courts 
have prudently recognized that even 
an employee who engages in pro- 
tected activity does not have carte 
blanche to engage in subsequent un- 
satisfactory or improper acts, as the 
protected activity does not convey 
immunity to the employee, either 
retroactively or prospectively. 
¢The Prima Facie Case: Causation 

After the employee proves he or 
she has engaged in a protected ac- 
tivity and suffered an adverse job 
action, the law still requires proof of 
causation. That is, the plaintiff must 
show the employer took the adverse 
action as a result of the employee’s 
protected activity. It is this final stage 
of the prima facie case that often is 
the most difficult to prove, as there 
are several factors which determine 
whether the causal link necessary for 
the plaintiff to succeed at trial has 
been shown. 

Initially, there must be proof that 
the individual who took the adverse 
action was aware of the protected 
activity, as the law presumes there 
can be no proximate cause if the 
employer’s representative knows of 
no reason to retaliate.** From a tim- 
ing standpoint, it almost goes with- 
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out saying that adverse actions which 
predate a protected activity cannot 
be causally related.** 

The analysis is not so pristine for 
adverse actions which follow pro- 
tected activity. In fact, though there 
is not absolute temporal cutoff, it is 
at least logistically true to say that 
adverse actions taken closer in time 
to the protected activity are more 
easily proven to be causally related. 
Aside from that statement of the ob- 
vious, courts have held that a six- 
month delay between the protected 
activity and the adverse action 
breaks the chain of causation, and 
more than one year is not so remote 
in time as to preclude liability.*® 
Clearly, a case-by-case analysis is 
employed,*’ and factors other than 
time will likely be considered by 
courts and factfinders in determin- 
ing whether a plaintiff has presented 
a prima facie case of retaliation. 


Burden-Shifting 

Once a plaintiff has presented a 
prima facie case, the burden then 
shifts to the defendant/employer to 
articulate a nonretaliatory reason for 
the adverse action. The analysis is 
analogous to the burden-shifting pro- 
tocol used in Title VII cases where 
there is no direct evidence of dis- 
crimination.** At this second stage, 
the employer must offer evidence 
which tends to disprove the allega- 
tion of retaliation. For example, a 
plaintiff’s refusal to report to work,*® 


insubordination™ or other breaches 
of company policies,°' economic ne- 
cessity,°? unrelated personality 
clashes,** and the plaintiff’s medi- 
cally based inability to return to 
work have all been accepted as 
nonretaliatory bases for adverse 
employment actions. However, if the 
defendant/employer does not come 
forward with sufficient proof of legiti- 
mate reasoning behind the adverse 
action, the plaintiff wins. If the em- 
ployer does meet its burden, the 
analysis goes to the third and final 
stage. 


Proving Pretext 

In the final stage of the legal analy- 
sis in retaliation claims, the burden 
shifts back to the plaintiff to prove 
the defendant’s articulated reasoning 
is pretextual. Referring back to the 
prima facie case may be sufficient, 
but additional evidence may be of- 
fered at this last stage.*° Importantly, 
the plaintiff need only show retalia- 
tion was a factor in the employer’s 
decision to take the adverse action. 
That is, because an employer had 
multiple reasons for taking the ad- 
verse action is no defense if one of 
the reasons was to retaliate against 
the employer for engaging in pro- 
tected activity.® 

If the plaintiff has met all man- 
dated burdens, he or she is entitled 
to damages, including compensatory 
and punitive awards. Attorneys’ fees 
are also generally awarded.*” 


Conclusion 

Almost everyone who has business 
contact with an employer is a poten- 
tial plaintiff in a retaliation suit. 
While only those over 40 can sue for 
ADEA violations, and gender dis- 
crimination is virtually limited to 
females, and race claims are based 
on race, there is no such restricted 
class boundary with retaliation suits. 
Friends and associates of employees 
with more traditional civil rights 
claims are protected. Even former 
employees are afforded similar rights 
after Robinson. Prospective employ- 
ees have always been protected. Ac- 
cordingly, both employers and em- 
ployees must be mindful of their 
rights and obligations arising out of 
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the numerous laws already in place 
to protect employees from unlawful 
retaliatory practices. The numerous 
statutes on point, the growing body 
of interpretive case law, and the 
sound public policy behind the laws 
command nothing less than full un- 
derstanding and compliance by all 
participants in the working world as 
well as practitioners on both sides of 
the fray. O 
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Family Law 


Impact on Divorce Taxation Issues 
of the Taxpayer Relief Act of 1997 


any provisions of the 

Taxpayer Relief Act of 

1997, passed onAugust 

5, 1997, have a major 
impact on various divorce taxation 
issues. Consideration by Florida 
courts in the valuation of marital 
assets of the contingent tax liability 
will be impacted substantially by the 
new capital gain rates and holding 
period, as well as the completely 
renovated rules on exclusion of most 
gains on the sale of a principal resi- 
dence. The new rules also will give 
needed relief to the spouse (or ex- 
spouse) who has vacated the princi- 
pal residence but has not yet sold his 
or her interest. The Act provides for 
a child tax credit of $500 ($400 in 
1998) for those who are able to take 
the dependency exemption. The Act 
also waives the 10 percent penalty 
for early withdrawal from IRAs for 
higher education expense and for 
first-time homebuyers. Finally, the 
15 percent excise tax for excess dis- 
tributions from qualified retirement 
plans and IRAs is completely abro- 
gated. 


Contingent Tax Liability in 
Valuation of Marital Assets 

If property is transferred between 
spouses or former spouses incident to 
a divorce, the tax basis of the trans- 
ferred property is the adjusted basis 
in the hands of the transferor imme- 
diately prior to the transfer.’ Thus, if 
there is a gain in value over the basis 
at the time of transfer, no income tax 
is imposed at the time of transfer. 
However, the transferee will have a 
contingent income tax liability. 

If the value of marital assets is to 
be reduced by the tax that would be 
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imposed upon the eventual sale, 
capital gain income tax rates and 
holding periods must be considered. 
While Florida courts generally ad- 
here to the majority position that 
where there is no contemplated or 
court-required sale of the property, 
such tax consequences are specula- 
tive and should not be considered,” 
there are many cases in Florida that 
for one reason or another hold that 
the contingent tax liability is appro- 
priate for the court to consider.’ It 
is, therefore, incumbent upon prac- 
titioners to tax effect all marital as- 
sets subject to distribution. Recent 
Florida appellate decisions have 
held that any party seeking consid- 
eration of tax consequences should 
assist the trial court by demonstrat- 
ing the tax consequences of all tax 
burdened marital asset no matter 


who is to receive that asset, and not 
just a select few.* 

Accordingly, the major changes 
that have been made to capital gain 
rates and holding periods by theTax- 
payer Relief Act of 1997 are of great 
significance. 

Under the Act, the capital gain 
rate drops from a maximum of 28 
percent to 20 percent for a holding 
period of 18 months. For a holding 
period of more than one year but not 
more than 18 months the capital 
gain rate remains at 28 percent. 

To the extent of depreciation 
claimed on real estate, a maximum 
rate of 25 percent will apply. 

Beginning in the year 2001, the 
maximum rate for property acquired 
that year or later, held for more than 
five years, will be 18 percent. For 
property acquired before the year 
2001, an 18 percent rate can be uti- 
lized by paying the capital gains tax 
on the appreciation as of that date. 
The 18 percent rate will then apply 
to any future appreciation of prop- 
erty held for more than five years.® 

A 28 percent maximum rate con- 
tinues on the sale of collectibles*® held 
for more than a year. 

If the taxpayer is in the 15 percent 
marginal tax bracket, the top long- 
term capital gain rate will be 10 per- 
cent and eight percent for property 
held for more than five years after 
the year 2000. 


Exclusion of Gain on 

Sale of Principal Residence 
Under the Act, there are substan- 

tial changes in the tax treatment of 

the sale or exchange of one’s princi- 

pal residence. I.R.C. §1034 (the non- 

recognition rollover rule) has been 
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repealed and I.R.C. §21 (the $125,000 
one-time exclusion for those 55 years 
of age and older) has been completely 
amended. 

Now each taxpayer, regardless of 
age, can exclude up to $250,000 in 
gain on the sale or exchange of his or 
her interest in the principal resi- 
dence where the ownership and use 
test is met,’ unless an election is 
made otherwise.® 

The principal residence that is sold 
or exchanged must have been owned 
and used by the taxpayer for two or 
more years during the five-year pe- 
riod ending on the date of sale or ex- 
change.°® 

Under the Act, the ownership and 
use test is expressed in terms of 
“owned and used by the taxpayer as 
the taxpayer’s principal residence for 
periods aggregating 2 years or 
more.”!° Thus, continuous and unin- 
terrupted use and ownership is not 
necessary, only for a cumulative two- 
year period. 

Under former I.R.C. §121, the Code 
required ownership and use for a 


period “aggregating three or more 
years.” The Internal Revenue 
Service’s Regulations interpreted 
that to mean that the three-year re- 
quirement can be satisfied “by estab- 
lishing ownership and use for 36 full 
months or for 1,095 days.”"' Accord- 
ingly, one should be able to presume, 
at least until the new Regulations 
are promulgated, that the two-year 
use and ownership requirement un- 
der the Act can be at any time dur- 
ing the five-year period so long as it 
aggregates two years (an aggregate 
of 730 days). The Regulation goes on 
to provide that “short temporary ab- 
sences such as for a vacation or other 
seasonal absence (although accompa- 
nied with rental of the residence) are 
counted as periods of use.” Again, it 
is probable that the same language 
will be applicable to the use and own- 
ership requirements as provided un- 
der the Act. 

For the purpose of the current two- 
year use and ownership rule, a tax- 
payer who deferred tax on a gain 
under the provisions of the then ex- 


isting rollover provision of I.R.C. 
§1034 can tack on the old home’s 
ownership and use period to that of 
the new home. 

The Internal Revenue Service 
Regulations describe a principal resi- 
dence as including “a houseboat, a 
house trailer or stock held by a ten- 
ant-stockholder in a cooperative 
housing corporation.” 

If a joint return is filed, the exclu- 
sion is up to $500,000 if 1) either 
spouse satisfies the ownership test; 
2) both spouses satisfy the use test; 
and 3) neither spouse is ineligible for 
the exclusion because of a sale or 
exchange within the two-year pe- 
riod.* If one spouse is ineligible to 
use the exclusion because it was used 
within the two-year period when 
single, it will not preclude the other 
spouse from claiming the exclusion; 
however, the spouse entitled will be 
limited to a $250,000 exclusion. 

In the case of joint filers not shar- 
ing a principal residence, an exclu- 
sion of $250,000 is available on a 
qualifying sale or exchange of the 


Only way left for little 


Littleton, Colorado I could not believe 
the number of people with IRS 
PROBLEMS right here in my own 
community and how happy they were to 
find a Professional who could help them 
end the immense pain the IRS was 
inflicting on them. Most people don’t 
know where to turn for help in dealing with 
IRS PROBLEMS. And most Attorneys 
don’t realize how lucrative and easy it is to 
solve IRS PROBLEMS for New Clients. 
You see.... All Lawyers can represent 
clients in front of the IRS _ without any 
additional tests or required courses. 


The Hardest Part Was Limiting The 
Number of New IRS Clients I Was 
Willing To Accept! 


When I started my system for attracting 
new clients with IRS PROBLEMS, I was 


overwhelmed with phone calls, my 
secretary could not keep up with all the 
calls. I had to slow down the number of 
new appointments so I could get some 
work done. The continuous flow of these 
new IRS PROBLEM CLIENTS caused me 


to get rich in the legal business these days... 


“How I Make $25,000.00 Per Month Helping 
New Clients Solve IRS Problems!” 


to substantially increase my hourly rates. In 
fact, our lowest hourly rate is $150.00, 
regardless of which staff person does the 
work. My hourly rate is $300.00 paid in 
advance. 


I Never Have To Leave My Office To 
Look For These New Clients! 


But the best part is that 100% of these 
new IRS PROBLEMS CLIENTS pay in 
advance. I have Deferred Revenues 
verses Accounts Receivables. Growing 
my firm this way has allowed me to 
improve my lifestyle and spend more time 
with my family. I never work over 40 
hours a week anymore. 


New IRS Problem Clients Exist 
All Year Long! 


Which gives me great cash flow in 
traditionally slower months. When most 
Practices are slowing down, my continuous 
flow of new IRS PROBLEM CLIENTS 
keep my phones mnging off the hook. 
These clients exist in all communities. To 
test this theory we opened a satellite office 


65 miles away and had the same successful 
results. 
Free Report Reveals The Secrets You 
Must Know To Duplicate My Success! 


My FREE report will teach you how 
to attract these new IRS PROBLEM 
CLIENTS, how to charge them, and how to 
have them begging you for an appointment. 
Keep in mind that ’'m not some Tax Guru 
who recites tax code sections. WHAT I 
AM is a common sense Professional who 
has developed a very exciting, lucrative 
niche, that has tremendously increased my 
income over the last six years. If you'd 
like to learn more about adding very 
profitable NEW IRS PROBLEM CLIENTS 
to your existing Law Practice or to start a 
new LAW FIRM, then call NOW 
1-800-204-4653 24 hours, for a FREE 
Recorded Message to get your copy of my 
FREE informative report. CALL TODAY! 
While this is fresh in your mind. These new 
IRS PROBLEM CLIENTS exist in your 
community today, and they are looking for 


” Attorney to help them. So call NOW! 
1998 US TAX MARKETING CORP 108 
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principal residence of one of the 
spouses. Once both spouses satisfy 
the eligibility rules and two years 
have passed since the last exclusion 
was allowed to either of them, the 
taxpayers may exclude $500,000 of 
gain on their joint return. 

The exclusion can be claimed ev- 
ery two years for the sale of a princi- 
pal residence but only once during 
each two-year period.'* A pre-May 
1997 sale is not taken into account 
as to the once-every-two-year rule.® 

The previous taking of the 
$125,000 exclusion pursuant to the 
pre-Act version of I.R.C. §121'* will 
not preclude the utilization of the 
now-available $250,000 exclusion 
($500,000 for married, filing jointly), 
if all other requirements are met. 

A spouse or former spouse who has 
a principal residence distributed to 
him or her (an I.R.C. §1041 transac- 
tion) can tack on the transferor’s 
ownership to his or her own owner- 
ship.’ Accordingly, although the new 
title holder did not own the house for 
the entire two of the past five years, 
the ownership by the departing 
spouse will suffice. 

The Act will now give relief to the 
“out” spouse or former spouse not- 
withstanding that the principal resi- 
dence is not sold until after three 
years from the “out” spouse’s depar- 
ture. The Act provides that an indi- 
vidual is treated as using the princi- 
pal residence during any period that 
the remaining spouse is granted use 
of the principal residence under a 
divorce or separation instrument.'* 


Child Tax Credit 

In addition to the dependency ex- 
emption,’* the Act has added another 
benefit for taxpayers with children 
who can claim the dependency ex- 
emption. It is the child tax credit,” 
which is an offset against tax liabil- 
ity. Any excess over actual tax liabil- 
ity is lost. 

The child tax credit cannot be split 
from the parent who can take the 
dependency exemption. Pursuant to 
the Internal Revenue Code,”' it is the 
custodial parent who can claim the 
dependency exemption and thus, in 
addition, the child tax credit, unless 
the custodial parent gives to the non- 
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The child tax credit 
will be for each 
qualifying child who 
is under the age of 
17 at the end of the 
tax year.The credit for 
each child is $400 for 
1998 and $500 for 
each year thereafter. 


custodial parent a waiver allowing 
that parent to take the dependency 
exemption. In Florida, most circuit 
courts can and do allocate the depen- 
dency exemption to the noncustodial 
parent by requiring the custodial 
parent to execute the required waiver 
if it will effect a tax savings result- 
ing in more dollars available for child 
support.”? Notwithstanding the hold- 
ing in the other districts and the pro- 
visions of §61.30(11)(i),”* circuit 
courts in the Second District Court 
of Appeal are still prohibited from 
allocating the dependency exemp- 
tion.** Now with the added benefit of 
the child tax credit, which is coupled 
with the dependency exemption, the 
sole prohibition against allocating by 
the courts in the Second District ap- 
pears to be even more harsh. 

The child tax credit will be for each 
qualifying child? who is under the 
age of 17 at the end of the tax year. 
The amount of credit for each child 
is $400 for 1998 and $500 for each 


year thereafter. The term “qualifying 
child” does not include a child “who 
is not a citizen or national of the 
United States unless such [child] is 
a resident of the United States.””6 

If a taxpayer has three or more 
qualifying children, there are certain 
other benefits concerning the credit 
that may be taken. 

The tax saving of the child tax 
credit commences to phase out at dif- 
ferent levels than the commence- 
ment of phase-out for the dependency 
exemption. The phase-out for the 
child tax credit begins at a modified 
adjusted gross income”’ for joint fil- 
ers at $110,000, single filers and 
head of household at $75,000, and 
$55,000 for married filing separately. 

The phase-out for the total child 
tax credit (i.e., the credit amount 
times the number of qualifying chil- 
dren) is $50 for each $1,000 (or part 
thereof) of modified adjusted gross 
income above the thresholds. Neither 
the amount of credit nor the phase- 
out thresholds will be indexed for 
inflation for the child tax credit.”* 

J. Dennis Casty, CPA, CFP, of 
FinPlan Co., Park Ridge, Illinois, notes 
that“accurate computation of the child 
tax credit is complicated, especially for 
low income individuals.” 

Because of this additional benefit 
to the party who has the dependency 
exemption, the right to have the de- 
pendency exemption likely will be 
contested more. 


Waiver of Penalty for 
Early IRA Withdrawal 

A limited source of funding for spe- 
cialized needs for taxpayers younger 
than age 59 1/2, and thus for any such 
divorcing parties, can be found in an 


TRA. 


Filing Status 


Married, Filing Jointly 
Head of Household $ 75,000 
Single $ 75,000 


Married, Filing Separately $ 55,000 


Phase-out Thresholds 


Modified AGI 
Threshold Amounts 
for Child Tax Credits 


$110,000 


AGI 

Threshold Amount 
for Dependency 
Exemptions for 199879 
$186,800 

$155,650 

$124,500 


$ 93,400 
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Commencing in 1998,” there will 
be no 10 percent penalty for with- 
drawal from IRAs prior to age 59 1/2 
for qualified higher education ex- 
penses (including those related to 
graduate-level courses at a post-sec- 
ondary educational institution*') for 
the taxpayer, the taxpayer’s spouse, 
child, or grandchild of the taxpayer 
or the taxpayer’s spouse. Of course, 
such withdrawals will be subject to 
regular federal income tax. Qualified 
expenses include tuition fees, books, 
supplies, room and board, and equip- 
ment required for enrollment or at- 
tendance at an eligible education in- 
stitution. It should be noted that 
there is no penalty-free provision for 
the pre-age 59 1/2 withdrawal from 
a qualified plan. Thus, it may ben- 
efit the taxpayer to roll over part of 
that which is in a plan, if possible, 
into an IRA. 

Further, after 1997, there can be a 
10 percent penalty-free withdrawal 
from an IRA for a first-time 
homebuyer® of a principal residence 
for the taxpayer, the taxpayer’s 
spouse, or a child, grandchild, or an- 
cestor of either. A lifetime $10,000 
limitation is imposed “for qualified 
acquisition costs.”** The distribution 
from the IRA must be used for such 
purpose within 120 days of with- 
drawal. 


Excess Distributions 
From Retirement Funds 

Under prior law a 15 percent ex- 
cise tax was imposed on excess dis- 
tributions from qualified retirement 
plans, tax shelter annuities, and 
IRAs. The tax did not apply for the 
years 1997 through 1999. An addi- 
tional 15 percent estate tax was im- 
posed on an individual’s excess re- 
tirement accumulations. 

No longer will a spouse or ex-spouse 
who has substantial retirement funds 
be able to argue against substantial 
taking down of those funds because of 
an excise tax. The Act repeals both the 
15 percent excise tax on excess distri- 
butions from qualified plans, tax shel- 
ter annuities, and IRAs, and the 15 per- 
cent excise on excess retirement 
accumulations. This can provide a 
needed source of funding to meet the 
requirements of the marital settlement 


agreement or the final judgment for 
dissolution of marriage. Q 
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Pleading Punitive Damages in Federal Court: 
Must One Comply With F.S. §768.72? 


ffective July 1, 1986, FS. 

§768.72 prohibits a party 

from pleading punitive 

damages prior to making a 
“reasonable showing of evidence” 
which would “provide a reasonable 
basis for recovery of such damages.”! 
Over the past decade, the U. S. dis- 
trict courts in Florida have wrestled 
with whether the statute is proce- 
dural and, therefore, applicable to 
federal diversity litigants, or sub- 
stantive and, therefore, inapplicable. 
While the district courts have pub- 
lished numerous opinions discussing 
the matter, the issue is not clearly 
decided. This uncertainty, coupled 
with the unlikelihood of any defini- 
tive appellate decision,? places the 
federal practitioner in a difficult po- 
sition. Certainty or predictability, 
however, can be obtained by break- 
ing down the published opinions into 
the various federal districts. This 
article provides an overview of the 
statute and the federal case law from 
Florida, highlights the arguments 
advanced by both sides, and provides 
a summary of the case law in each 
district. 


Background: §768.72 

Entitled “Pleading civil actions; 
claim for punitive damages,” §768.72 
provides: 


In any civil action, no claim for punitive 
damages shall be permitted unless there 
is a reasonable showing of evidence in the 
record or proffered by the claimant which 
would provide a reasonable basis for re- 
covery of such damages. The claimant 
may move to amend his complaint to 
assert a claim for punitive damages as 
allowed by the rules of civil procedure. 
The rules of civil procedure shall be lib- 
erally construed so as to allow the claim- 
ant discovery of evidence which appears 
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The practitioner not 
only must be aware 
of the arguments 
advanced by both 
sides but also must 
know which courts 
have adopted 
which position. 


reasonably calculated to lead to admis- 
sible evidence on the issue of punitive 
damages. No discovery of financial worth 
shall proceed until after the pleading con- 
cerning punitive damages is permitted. 
(Emphasis added.) 


As evident, the statute contains 
both a pleading element and a dis- 
covery element.*® The pleading ele- 
ment requires the plaintiff to make 
a “reasonable showing by evidence” 
before punitive damages may be 
claimed.‘ The discovery element cre- 
ates a “substantive legal right” not 
to be subject to a punitive damages 
claim and ensuing financial worth 
discovery until the court makes a 
determination about the“reasonable 
showing.” 


Substantive v. Procedural 
The discrepancy among the courts’ 
opinions is a result of the respective 


courts’ characterization of the stat- 
ute. Generally, under the Erie doc- 
trine, state law governs matters of 
substance while federal law governs 
matters of procedure.* When faced 
with a potential conflict, the court 
must determine whether the state 
law directly conflicts with some fed- 
eral rule or statute. If a court deter- 
mines that there is no direct conflict, 
the court considers whether applica- 
tion of the state law will discourage 
forum shopping and avoid the ineq- 
uitable administration of laws.’ 
While there are several conflicting 
opinions,* two recent opinions high- 
light the different approaches taken 
by Florida’s district courts. In Neill 
v. Gulf Stream Coach, Inc., 966 F. 
Supp. 1149 (M.D. Fla. 1997), Judge 
Hodges from the Middle District 
analyzed whether §768.72 conflicted 
with Federal Rules of Civil Proce- 
dure 8 and 9.° In finding the statute 
substantive, the court emphasized 
the lack of any timing requirements 
under the Federal Rules of Civil Pro- 
cedure as well as the comprehensive 
scheme of F‘S. ch. 768. The court be- 
gan by noting that while Rule 8 es- 
tablishes a right to plead generally, 
there is “no requirement that all 
claims be plead in the first complaint 
or that an entitlement to relief will 
be lost forever if not so plead.”! Ac- 
cordingly, the court concluded that 
the statute and Rule 8 “are capable 
of harmonious coexistence.”" “If the 
Plaintiff ultimately makes the re- 
quired showing [under §768.72], the 
complaint may be amended to add 
claims for punitive damages that, 
when made, must simply comport 
with the requirements of Rule 
8(a).”!? As for Rule 9, the court again 
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emphasized the lack of a timing pro- 
vision. While Rule 9 requires that 
damages be specifically plead, “the 
lack of a timing provision in Rule 9(g) 
read in light of the liberal amend- 
ment provisions of Rule 15 compels 
the conclusion that the Rule 9(g) and 
§768.72 ‘can exist side by side... each 
controlling its own intended sphere 
of coverage without conflict.” 

Less than a month after Judge 
Hodges’ opinion in Neill, Judge 
Ryskamp from the Southern District 
held that application of §768.72 
“would upset the pleading system 
constructed by Rules 9(g) and 8(a).” 
Tutor Time Child Care Systems v. 
Franks Investment Group, 966 F. 
Supp. 1188, 1192 (S.D. Fla. 1997). In 
Tutor Time, the court acknowledged 
the timing argument but concluded 
that such an approach created a 
mini-complaint for punitive dam- 
ages.'* The court concluded: 

The net effect of the statute is to create 
satellite pleadings for punitive damages 
in which the Federal Rules have no sway, 
not to mention satellite proceedings to 
determine the factual propriety of the 
satellite pleadings. The Court cannot 
agree that these satellite procedures do 


not conflict with the liberal standards of 
Rule 


The court then applied the same 
conclusion as to Rule 9: 
Rather than merely stating the special 
damages the plaintiff hopes to recover, as 
contemplated by Rule 9(g), §786.72 re- 
quires the plaintiff essentially to survive 
a summary judgment-type inquiry on the 
issue of punitive damages at the plead- 
ing stage of litigation. Thus, the Court 
sees a conflict between Rule 9(g) and 
§768.72.16 


Even though the U.S. district courts 
within Florida have interpreted the 
statute differently, the practitioner is 
not left without any guidance. Break- 
ing the published opinions down into 
the various federal districts in Florida 
provides some predictability for the 
practitioner. 


Middle District of Florida 

The Middle District of Florida 
seems to apply the statute without 
question. The Middle District has 28 
published opinions mentioning 
§768.72. Nine opinions expressly 
state that the statute is substan- 
tive.!7 The most thorough analysis is 


found in Judge Hodges’ opinion in 
Neill. Additionally, at least 10 cases 
merely apply the statute without 
commenting as to whether the stat- 
ute is substantive or procedural.'® 
The remaining cases merely mention 
the statute in ruling on some other 
issue. 


Northern District of Florida 

In the Northern District, the issue 
is not as clearly resolved. The North- 
ern District has only two published 
cases on the issue. One is a bank- 
ruptcy opinion stating that the stat- 
ute is procedural and, therefore, in- 
applicable to the federal court 
litigants.'® The second published 
opinion is a more recent district court 
opinion in which the court applies the 
statute without expressly stating 
that it is substantive.” 


Southern District of Florida 
The Southern District has pro- 
duced the most divided opinions. 
There are 14 reported opinions, five 
holding or indicating that the stat- 


ute is substantive” and nine holding 
or indicating that the statute is pro- 
cedural.” The division began almost 
immediately. Of the three earliest 
cases (all 1989 cases), two apply the 
statute” without discussing whether 
it is substantive or procedural, while 
the other one, Citron v. Armstrong 
World Industries, Inc., 721 F. Supp. 
1259 (S.D. Fla. 1989), provides the 
first detailed analysis of the issue 
and concludes that §768.72 is proce- 
dural.” The court observed that under 
Erie and its progeny, a federal rule will 
apply in a federal diversity case “if: (1) 
the federal rule directly conflicts with 
the state law; (2) the federal rule is 
procedural in nature and is within the 
scope of the Enabling Act, 28 U.S.C. 
§2072; and (3) the federal rule is con- 
stitutional.”” The court then stated 
that because §768.72 prohibits“a claim 
for punitive damages unless there is 
evidence . .. providing for a reasonable 
basis for recovery of such damages,” the 
statute “is in direct conflict with Fed- 
eral Rule of Civil Procedure 9(g).””° The 
court concluded, “[T]he court finds that 
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§768.72 of the Florida Statutes is pro- 
cedural and therefore inapplicable in 
federal diversity action.””” 

After the detailed analysis in Cit- 
ron, the issue seemed resolved with 
courts repeatedly holding that the 
statute was procedural.”* In Decem- 
ber 1993, the issue arose again with 
Al-Site Corp. v. VSI Int'l, Inc., 842 F. 
Supp. 507 (S.D. Fla. 1993). The Al-Site 
court accepted that there were two 
parts of the statute, but concluded 
that the statute could not be applied 
separately — i.e., the discovery ele- 
ment being substantive while the 
pleading element is procedural — 
without changing the meaning of the 
statute. Accordingly, the court held 
that all of the statute must be ap- 
plied as substantive law.” 

Since the 1993 Al-Site opinion, 
Southern District courts have split 
evenly in the four published opinions 
addressing §768.72. Of the four opin- 
ions, two provide a detailed analysis 
of why the statute is substantive” or 
procedural!" while the other two rely 
upon the analysis of other courts.*” 

In sum, it appears that the Middle 
and Northern districts view the stat- 
ute as substantive and, therefore, 
applicable. As for the Southern Dis- 
trict, the weight of authority holds 
that the statute is procedural and, 
therefore, inapplicable. 


Other Considerations 
In addition to analyzing decisions 
from each of the three district courts, 


Since the 1993 
Al-Site opinion, 
Southern District 
courts have split 
evenly in the four 
published opinions 
addressing §768.72. 


guidance is also found by the inher- 
ent limitation of the statute. Case 
law indicates that if the statute ap- 
plies, because the statute would then 
be viewed as substantive, the stat- 
ute only applies to state law claims. 
Accordingly, if the litigant is seeking 
punitive damages pursuant to a fed- 
eral claim, §768.72 is inapplicable. 
For example, in Meade v. Prison 
Health Services, Inc., No. 94:854-CIV- 
T-117B, 1995 WL 350207 (M.D. Fla. 
June 8, 1995), the district court held 
that a punitive damages claim un- 
der 42 U.S.C. §1983 need not comply 
with §768.72. Id. at * 2. Meade is fur- 
ther supported by the opinion in 
Brennan v. City of Minneola, 723 F. 
Supp. 1442 (M.D. Fla. 1989), in which 


| know it’s just a mask, but, by golly, | like a guy with a cheerful attitude. 
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the court expressly stated §768.72 
“was not applicable to a claim for 
punitive damages in federal civil 
rights suit.” Jd. at 1443. There is, how- 
ever, one published opinion in which 
the district court applied the statute 
to a punitive damages claim alleged 
pursuant to 42 US.C. §1983.** This 
appears to be an abrogation, however. 
Thus, federal litigants asserting a 
federal claim need only comply with 
the Federal Rules of Civil Procedure. 

Additionally, the statute does not 
apply to claims arising before the ef- 
fective date of July 1, 1986.*4 Specifi- 
cally, the Fourth District Court of 
Appeal held in Williams v. Florida 
East Coast Ry. Co., 552 So. 2d 279 
(Fla. 4th DCA 1989), that since “the 
accident occurred in 1983, the proce- 
dure outlined in §768.72, Florida 
Statute (1987), is not applicable 
here.” Jd. at 281, n. 2. 


Conclusion 

While a definitive opinion from the 
11th Circuit would help the federal 
practitioner, in the interim, the prac- 
titioner not only must be aware of the 
arguments advanced by both sides, 
but also must know which courts 
have adopted which position. Gener- 
ally speaking, the Middle and North- 
ern districts have emphasized the 
lack of any timing requirements in 
the Federal Rules of Civil Procedure 
as well as the comprehensive struc- 
ture of FS. ch. 768 to conclude that 
the statute is substantive and, there- 
fore, applicable. The Southern Dis- 
trict, however, has stressed the mini- 
complaint or satellite proceedings 
created by the statute to conclude 
that the statute is procedural and, 
therefore, inapplicable. O 


1 Fia. Stat. §768.72. 


2 As the court in Wisconsin Investment 
Board v. Plantation Square Associates, 
Ltd., 761 F. Supp. 1569, 1573 (S.D. Fla. 
1991), observed, the nature of the issue 
renders appellate review difficult. “In- 
deed, because a district court’s decision 
of whether to apply a state punitive dam- 
age pleading rule is not immediately ap- 
pealable, and because the district’s courts 
ruling would in all likelihood not affect 
the outcome of the litigation, appeal of 
such a ruling, though possible in some 
narrow contexts, has proven elusive as 
of yet.” 


: 
| 
} 
| 
is 
| 
| 
yr 
: 0 ( 
9 
a | 


3 See Al-Site Corp. v. VSI Int'l, Inc., 842 
F. Supp. 507, 509 (S.D. Fla. 1993); Wis- 
consin Inv. Bd. v. Plantation Square 
Assoc., Ltd., 761 F. Supp. 1569, 1572 (S.D. 
Fla. 1991). 

4 Fria. Stat. §768.72. 

5 Globe Newspaper Co. v. King, 658 So. 
2d 518, 519 (Fla. 1995). 

6 Frie R. Co. v. Tompkins, 304 U.S. 64, 
78 (1938). 

7 See Neill v. Gulf Stream Coach, Inc., 
966 F. Supp. 1149, 1157 (M.D. Fla. 1997). 

8 See, e.g., Neill, 966 F. Supp. at 1149; 
In re Edgewater Sun Spot, Inc., 154 B.R. 
338 (N.D. Fla. Bankr. 1993). There is even 
conflict within the Southern District. See, 
e.g., Teel v. United Tech. Pratt & Whitney, 
953 F. Supp. 1534, 1536 (S.D. Fla. 1997); 
Blount v. Sterling Healthcare Group, Inc., 
934 F. Supp. 1365, 1375 (S.D. Fla. 1996). 

° Neill, 966 F. Supp. at 1157. Fep. R. Civ. 
P. 8 is entitled “General Rules of Plead- 
ing.” Rule 8(a) provides that a claim for 
relief . . . shall contain (1) a short and 
plain statement ....” Fep. R. Civ. P. 9 is 
entitled “Pleading Special Matters.” Rule 
9(g) provides that “when items of special 
damages are claimed, they shall be spe- 
cifically stated.” 

10 Neill, 966 F. Supp. at 1153. 

1 Td. at 1154. 

18 Td. (quoting Walker v Armco Steel 
Corp., 446 U.S. 740, 752 (1980)). 

Td. at 1191-92. 

7 See Neill, 966 F. Supp. at 1151 
(Hodges, J.); Domke v. McNeil-P.P.C., Inc., 
939 F. Supp. 849, 852 (M.D. Fla. 1996) 
(Kovachevich, J.); Martin v. Honeywell, 
Inc., No. 95-234-CIV-T-24(A), 1995 WL 
868604, at *1 (M.D. Fla. July 18, 1995) 
(Bucklew, J.); Fletcher v. Florida, 858 F. 
Supp. 169, 173 (M.D. Fla. 1994) 
(Kovachevich, J.); Dibernardo v. Waste 
Management, Inc. of Fla., 838 F. Supp. 
567, 571 (M.D. Fla. 1993) (Kovachevich, 
J.); Marcus v. Carrasquillo, 782 F. Supp. 
593, 600 (M.D. Fla. 1992) (Kovachevich, 
J.); Dah Chong Hong, Ltd. v. Silk Green- 
house, Inc., 719 F. Supp. 1072, 1076 (M.D. 
Fla. 1989) (Kovachevich, J.); Lancer Ara- 
bians, Inc. v. Beech Aircraft Corp., 723 F. 
Supp. 1444, 1446-47 (M.D. Fla. 1989) 
(Melton, J.). 

18 See Brufsky v. Parker Marine Enters., 
Inc., No. 96-301-CIV-FTM-17(D), 1997 WL 
158309, at *6 (M.D. Fla. Mar. 27, 1997) 
(Kovachevich, J.); International Ship Re- 


John Gary Maynard III practices 
in the litigation, media law, and intellec- 
tual property law areas. Prior to joining 
Holland and Knight, Mr. Maynard served 
asa law clerk to Judge Susan C. Bucklew 
of the U.S. District Court for the Middle 
District of Florida in Tampa. 

This column is submitted on behalf 
of the Trial Lawyers Section, David W. 
Bianchi, chair, and D. Keith Wickenden, 
editor. 


pair & Marine Serv., Inc. v. St. Paul Fire 
& Marine Ins. Co., 944 F. Supp. 886, 897 
(M.D. Fla. 1996) (Kovachevich, J.); Water 
Int'l Network, U.S.A., Inc. v. East, No. 95- 
16-CIV-T-17A, 1995 WL 416326, at *5 
(M.D. Fla. July 7, 1995) (Kovachevich, J.); 
Meade v. Prison Health Servs., Inc., No. 
94:854-CIV-T-17B, 1995 WL 350207, at *2 
(M.D. Fla. June 8, 1995) (Kovachevich, J.); 
Ong v. Brown, Rudnick, Freed & Gesmer, 
P.A., No. 94-478-CIV-17C, 1994 WL 
411756, at *2 (M.D. Fla. July 29, 1994) 
(Kovachevich, J.); Mahon v. City of Largo, 
829 F. Supp. 377, 385 (M.D. Fla. 1993) 
(Kovachevich, J.); L.S.T., Inc. v. Crow, 772 
F. Supp. 1254, 1256 (M.D. Fla. 1991) 
(Kovachevich, J.); McCarthy v. Barnett 
Bank of Polk County, 750 F. Supp. 1119, 
1127 (M.D. Fla. 1990) (Kovachevich, J.); 
Knight v. E.F. Hutton and Co., Inc., 750 F. 
Supp. 1109, 1115 (M.D. Fla. 1990) 
(Kovachevich, J.); Lewis v. Snap-On Tools 
Corp., 708 F. Supp. 1260, 1262 (M.D. Fla. 
1989) (Kovachevich, J.). 

19 See In re Edgewater, 154 B.R. at 338 
(Killian, J.). 

20 See T.W.M. & S.M. v. American Med. 
Systems, Inc., 886 F. Supp. 842, 845 (N.D. 
Fla. 1995) (Vinson, J.). 

21 See Teel, 953 F. Supp. at 1536 (Hurley, 
J.); Sanders v. Mayor’s Jewelers, Inc., 942 
F. Supp. 571, 576 (S.D. Fla. 1996) (Lenard, 
J.); Al-Site Corp. v. VSI Int'l, Inc., 842 F. 
Supp. 507, 514 (S.D. Fla. 1993) (Atkins, 
J.); Frio Ice, S.A. v. Sunfruit, 724 F. Supp. 
1373, 1383 (S.D. Fla. 1989) (Ryskamp, J.); 
Bankest Imports, Inc. v. ISCA Corp., 717 
F. Supp. 1537, 1542 (S.D. Fla. 1989) 
(Spellman, J.). 

22 See Tutor Time, 966 F. Supp. at 1192 
(Ryskamp, J.); Blount v. Sterling 
Healthcare Group, Inc., 934 F. Supp. 1365, 
1375 (S.D. Fla. 1996) (Ungaro-Benages, 
J.); Burger King Corp. v. Austin, 805 F. 
Supp. 1007, 1025 n.30 (S.D. Fla. 1992) 
(Hoeveler, J.); Kingston Square Tenants 
v. Tuskegee Gardens, 792 F. Supp. 1566, 
1579 (S.D. Fla. 1992) (Paine, J.); In re 
Sahlen & Assoc., Inc. Secs. Litig., 773 F. 
Supp. 342, 375 (S.D. Fla. 1991) (Hoeveler, 
J.); Jones v. Wal-Mart Stores, Inc., No. 90- 
14113-CIV-PAINE, 1991 WL 236503, at 
*2 (S.D. Fla. Apr. 25, 1991) (Paine, J.); 
Wisconsin Inv. Bd., 761 F. Supp. at 1573 
(Hoeveler, J.); Amerifirst Bank v. Bomar, 
757 F. Supp. 1365, 1378 (S.D. Fla. 1991) 
(Hoeveler, J.); Citron v. Armstrong World 
Indus., Inc., 721 F. Supp. 1259, 1262 (S.D. 
Fla. 1989) (Nesbit, J.). 

23 See Frio Ice, 724 F. Supp. at 1383; 
Bankest Imports, 717 F. Supp. at 1542. 

24 See Citron, 721 F. Supp. at 1261. 

Td. 

37 Td. at 1262. 

28 Beginning with theAmerifirst opinion 
of January 1, 1991, through the Burger 
King opinion of October 9, 1992, all the 
reported opinions from the Southern Dis- 
trict held that the statute was procedural 
and, therefore, inapplicable. 

29 See Al-Site, 842 F. Supp. at 514. 

30 See Tutor Time, 966 F. Supp. at 1192. 

31 See Teel, 953 F. Supp. at 1536-41. 

382 See Sanders, 942 F. Supp. at 576 n.5 


(stating “the Court adopts the reasoning 
of the Al-Site and Plantation Square 
courts with respect to the applicability 
of the discovery aspect of §768.72 in fed- 
eral litigation”); Blount, 934 F. Supp. at 
1374 (concluding “in light of the persua- 
sive analysis in Plantation, and the 
strong inclination in this district to hold 
§768.72 procedural, the undersigned 
finds that in the instant case §768.72 is 
inapplicable to Blouni’s claim for puni- 
tive damages in Count III”). 

33 See Fletcher, 858 F. Supp. at 173. 

34 See Dolphin Cove Ass’n v. Square D. 
Co., 616 So. 2d 553, 553 (Fla. 2d D.C.A. 
1993). 


Florida Lawyers 
Assistance,inc. 
(800) 282-8981 


With treatment, chemical 
dependency can 
be conquered. 


Without treatment, 
it could lead to 
professional and 
personal disaster. 


For the help you need 
with guaranteed 
confidentiality, call 
Florida Lawyers 
Assistance, Inc. 


The only chance you'll 
take is a chance 
at a better life. 


We can help solve the 
probiem.... 
Before it stops you. 


THE FLORIDA BAR JOURNAL/MAY 1998 51 


n 1985, the Supreme Court of 
the United States announced 
the landmark decision of New 
Jersey v. T.L.O., 469 U.S. 325 
(1985), holding that the search pro- 
visions of the Fourth Amendment to 
the federal Constitution applied to 
school officials. School officials, how- 
ever, would be held to a “reasonable 
suspicion” standard, rather than the 
“probable cause” standard required 
for law enforcement. T.L.O. also de- 
fined what is “reasonable” as de- 
pending on the context within which 
a search takes place, and held that 
the warrant requirement was un- 
suited to the school environment.’ 

A point of occasional controversy 
in TL.O. is the statement that school 
officials do not need probable cause 
to justify a search of a student as 
long as the official is not acting at 
the behest of the police.? This lan- 
guage has been misconstrued by 
some as prohibiting police involve- 
ment in any school search. Increased 
violence in our schools coupled with 
the increasing police presence has 
amplified the need to clarify this 
point in Florida. 


New Jersey v. T.L.O. 

In T:L.O.,a New Jersey high school 
teacher discovered a 14-year-old 
freshman (T.L.O.), and another stu- 
dent smoking cigarettes in a school 
restroom, which was a violation of 
school policy. The students were 
taken to the principal’s office where 
they were questioned by school offi- 
cials. T.L.O. denied smoking and the 
assistant vice principal demanded to 
examine her purse. Inside the 
student’s purse, the vice principal 
initially found a pack of cigarettes 
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to search were 
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in 7.L.O., the 
involvement of police 
in a school search 
has been less 
than clear. 


and a package of cigarette rolling 
papers. The vice principal continued 
to search the purse and discovered 
marijuana, a pipe, plastic bags, a 
substantial amount of cash, a card 
listing students who owed money to 
T.L.O., and letters implicating her in 
selling marijuana.’ 

The Supreme Court of the United 
States, in T-L.O., recognized that the 
Fourth Amendment prohibition of 
unreasonable searches and seizures 
applies to searches of students by 
public school officials,* and stated in 
T.L.O. that what is “reasonable” de- 
pends on “the context within which 
a search takes place.”® The Court 
further stated, in a footnote, that 
school officials do not need probable 
cause to justify a search of a student 
as long as the school official is not 
acting as an agent of the police.® 


Search and Seizure in Florida Schools: 
The Effect of Police Involvement 


Moreover, in this same footnote, it 
stated: “This case does not present 
the question of the appropriate stan- 
dard for assessing the legality of 
searches conducted by school offi- 
cials in conjunction with or at the 
behest of law enforcement agencies, 
and we express no opinion on that 
question.”’ 

While the powers of the school offi- 
cial to search were adequately defined 
in T:L.O., the involvement of police in 
a school search has been less than 
clear. The issue of acting in “conjunc- 
tion” with law enforcement has been 
a point of controversy in Florida. 


Clarifying the Rule of T.L.O. 

Although Florida has just recently 
addressed the issue of a school offi- 
cial requesting police assistance to 
conduct a search, the law had been 
settled in other states, even prior to 
T.L.O.° While regarded as a land- 
mark decision, T.L.O. merely rein- 
forced what was already the law in 
several jurisdictions. In the case of 
In Re Boykin, 237 N.E.2d 460 (Ill. 
1968), the Supreme Court of Illinois 
upheld the denial of a motion to sup- 
press in a school search case. In 
Boykin, a high school principal re- 
ceived anonymous information that 
Boykin had a gun and the principal 
informed the two police officers as- 
signed to his school. The officers and 
the principal went to the classroom 
and removed Boykin to the hall. An 
officer ordered Boykin not to move 
his hands and asked if he had a gun. 
Boykin denied having a gun. The 
other officer then removed a gun 
from the pocket of the student’s 
pants.® 

Boykin moved to suppress the gun 
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on the grounds that no probable 
cause existed for his arrest, and the 
search was, therefore, unlawful. The 
Supreme Court of Illinois, in affirm- 
ing the denial of the motion to sup- 
press, held “that the appropriate per- 
son to appraise the danger was the 
school official” who is required to 
maintain discipline and “to act for the 
safety and supervision of the pupils 
in the absence of their parents.”!° 

Similarly, in Jn Re Fred C., 102 Cal. 
Rptr. 682 (Cal. Ct. App. 1972), a Cali- 
fornia appellate court held that a 
school official’s use of the police to 
assist in a search did not render the 
search unreasonable. In Fred C., a 
student suspected of selling drugs on 
campus refused a vice principal’s re- 
quest to empty his bulging pockets. 
The vice principal then enlisted the 
assistance of a police officer to search 
the suspect, whereupon narcotics 
were discovered.'! In affirming the 
denial of the suspect’s motion to sup- 
press, the California court deter- 
mined that the evidence showed that 
the police officer did not conduct the 
search, but only assisted the school 
officials at their request.’ 

The California court concluded 
that the officer was not making a 
police investigation, but rather was 
“acting as agent” for the school offi- 
cial.!* The California court further 
held that the Constitutional guaran- 
tee against unreasonable searches 
does not proscribe solicitation and 
use of professional assistance by 
school officials in conducting an au- 
thorized search for good cause.'* The 
court in Fred C. concluded that the 
student, as well as the vice principal, 
benefited by the officer’s presence 
and participation, preventing a hos- 
tile, physical defiance of authority.’ 


School Searches in Florida 
In T.L.O, it was held that “the ac- 
commodation of the privacy interests 
of school children with the substan- 
tial need of teachers and administra- 
tors for freedom to maintain order in 
the schools does not require strict 
adherence to the requirement that 
searches be based on probable 
cause.”!® Existing Florida law is not 
contradictory to the holding in T.-L.O. 
It specifically prohibits searches at 
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the direction of law enforcement of- 
ficers.‘’7 Unlike Illinois and Califor- 
nia, there were no Florida cases that 
supported a school official request- 
ing a law enforcement officer to con- 
duct a search for him or her. That 
changed in March 1997, when the 
Second District Court ofAppeal ruled 
on a school search case involving 
such a scenario. 

In JA.R. v. State, 689 So. 2d 1242 
(Fla. 2d DCA 1997), an eighth grade 
student told a teacher that a class- 
mate, J.A.R., was carrying a gun. The 
teacher sent the student informant 
to the principal’s office with a note 
reporting the problem. The assistant 
principal then summoned the assis- 
tance of the “school resource officer,” 
a deputy sheriff assigned to the 
school. The assistant principal ex- 
plained the situation to the deputy 
and the two men went to the class- 
room and asked J.A.R. to come out- 
side. Once outside, the deputy asked 
J.A.R. if he had a gun, and the juve- 
nile acknowledged that he did. The 
deputy then performed a pat-down 
and felt the holstered pistol in 
J.A.R.’s waistband.'* 

The trial court denied J.A.R.’s mo- 
tion to suppress. The Second District 
Court of Appeal affirmed the trial 
court’s decision, stating: 

It would be foolhardy and dangerous to 
hold that a teacher or school administra- 
tor, who often is untrained in firearms, 
can search a child reasonably suspected 
of carrying a gun or other dangerous 
weapon at school only if the teacher or 
administrator does not involve the 


school’s trained resource officer or some 
other police officer.’ 


The court also stated that “[t]he 
fact that the school official prudently 
asked a law enforcement officer to 
assist in this search does not increase 
the level of suspicion needed to per- 
form a pat-down of a student.””° 

In Florida, school boards have po- 
tential civil liability if school officials 
fail to take reasonable steps to pro- 
tect students from assaults by other 
students. In T:-J. v. State, 538 So. 2d 
1320, 1321 (Fla. 2d DCA 1989), a 
Florida case dealing with a search for 
a knife, the Second District held that 
when student safety is an issue, the 
reasonableness of a search should 
weigh heavily in favor of the school 
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The legality of a 
search of a student 
should depend 
simply on the 


reasonableness, 
under all the 

circumstances of 
the search. 


official. 

School officials today are encoun- 
tering situations not envisioned in 
years past, and they are not trained 
or equipped to deal with armed en- 
counters, nor should they be expected 
to do so. Rather, the legality of a 
search of a student should depend 
simply on the reasonableness, under 
all the circumstances of the search.” 
In T.L.O., Justice White stated: 
Determining the reasonableness of any 
search involves a twofold inquiry: first, 
one must consider “whether the .. . ac- 
tion was justified at its inception,” Terry 
v. Ohio, 392 US., at 20, 88 S. Ct., at 1879; 
second, one must determine whether the 
search as actually conducted“was reason- 
ably related in scope to the circumstances 
which justified the interference in the 
first place,” ... Under ordinary circum- 
stances, a search of a student by a teacher 
or other school official will be “justified 
at its inception” when there are reason- 
able grounds for suspecting that the 
search will turn up evidence that the stu- 
dent has violated or is violating either the 
law or the rules of the school.”” 


In deciding JA.R., the Second Dis- 
trict Court of Appeal looked to the IIli- 
nois case of People v. Pruitt, 662 N.E.2d 
540 (Ill. App. Ct.), appeal denied, 667 
N.E.2d 1061 (Ill. 1996), which pre- 
sented similar facts as those in JA.R. 
In Pruitt, the Illinois court stated that 
“[jludges cannot ignore what every- 
body else knows: violence and the 
threat of violence are present in the 
public schools.” In facing such threats, 
school teachers and administrators 
should be able to rely on law enforce- 
ment for assistance. Further, law en- 
forcement now may provide that as- 
sistance without unnecessary Fourth 


Amendment concerns. 


Conclusion 

Today, in Florida, the “involve- 
ment” of a law enforcement officer in 
a school search is not fatal to the 
search. Although the law continues 
to prohibit school officials from con- 
ducting searches on behalf of law 
enforcement, school officials with 
reasonable suspicion to search can 
confidently request law enforcement 
assistance when needed. With vio- 
lence and weapons becoming more 
prevalent, law enforcement assistance 
has become an unfortunate necessity 
in the schools. To that end, Florida 
courts have now taken a common sense 
approach to the problems that school 
officials are facing today. Q 
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Business Law 


On the Other Side of the Jury Door 


nock! Knock! Knock! Ev- 

ery attorney who has ex- 

perienced a trial by jury 

has heard these resound- 
ing knocks from some obscure door 
in the corner of the courtroom. As the 
butterflies in the litigator’s stomach, 
which he or she thought could not 
get any worse, resist attempts of 
composure, the bailiff goes to the 
door to inquire if the jury has 
reached a verdict. Invariably, they 
have. 

I have spoken to attorneys with ex- 
perience levels of three to 30 years 
and each gets this feeling of uncer- 
tainty and anxiousness each time 
they hear the proverbial announce- 
ment: “The jury has reached a ver- 
dict.” 

What would these attorneys give 
for a“jury-cam” during the delibera- 
tions? I suppose it would be akin to 
watching a really good horror movie. 
Each time the monster creeps behind 
a locked door, and the unsuspecting 
victim inevitably opens it, the viewer 
always ponders aloud, “No! Why 
would you open that door?” Imagine 
a sophisticated attorney (let’s call 
her Jean), with 40 or more jury tri- 
als under her belt, asking a juror 
who had spoken his mind in the jury 
room, “Why would you say that when 
you know our expert said just the 
opposite?” And much like what the 
date in the horror movie would say, 
the paralegal responds, “They can’t 
hear you, Jean.” 

I suppose it is human nature to 
ask why someone, or some group of 
people, reached an important deci- 
sion. That’s why the jury-cam would 
be so fascinating; however, as we all 
know, our judicial system protects 


by Charles “B.B.” Abbott 


In those five days of 
jury duty, | learned 
more about the 
realities of being 
a litigator than | do 
in a month's time 
of practice. 


the sanctity of jury deliberations 
unless voluntarily disclosed. 

I had the privilege to sit on a civil 
jury a few months ago. I always 
thought, obviously incorrectly, that 
attorneys would never be chosen to 
sit on a jury. In fact, in many cases, I 
was told that being an attorney could 
result in the attorney-juror being 
stricken “for cause.” In such a case, 
the attorneys of record do not have 
to utilize one of the constitutional 
preemptory challenges, which are as 
important to litigators as a 1997 
Sega GES system is to my little 
cousin. For this reason, I came to 
serve my day of duty with a brief- 
case full of work, ready for a long day 
in the jury pool room. 

Because many attorneys I have 
spoken to were excused for emer- 
gency or prearranged obligations, I 


am not sure that most attorneys ac- 
tually know what happens on the 
morning of reporting for jury duty. 
The moment a potential juror re- 
ports for jury duty, he or she is asked 
to sit in the main jury room. Anyone 
who has been to the Hillsborough 
County Courthouse has seen this 
room on the third floor. 

One misconception I had was that 
most people take this experience 
lightheartedly. On the contrary, 
people are very serious about this 
experience. Although I am fairly cer- 
tain that each person in the room 
rolled their eyes when they opened 
the piece of mail summoning them 
for jury duty, almost all of the poten- 
tial jurors present that morning lis- 
tened intently to all instructions and 
promptly acknowledged any request 
for information. 

My name was called at approxi- 
mately 10:30 a.m. Seventeen other 
potential jurors and I were lined up 
against the wall and escorted down 
to Courtroom A, where we were met 
by Judge James Whittemore, Emory 
Wood (attorney for the defendant), 
and Jim Clark (attorney for the 
plaintiff). Also present were indi- 
viduals sitting alongside Wood and 
Clark, whom I presumed were their 
clients. I knew Emory Wood from 
running across him since joining the 
practice of law in early 1995. Jim 
Clark was recognizable to me from 
the community as well. I knew both 
to be reputable attorneys. 

I was tabbed as juror number 15 
in the pool of 18. Given the late hour 
(by now it was 11 a.m.), my employ- 
ment as an attorney, and my posi- 
tioning in the jury pool, I felt very 
confident that I would be back at 
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work perhaps as early as that after- 
noon. 

The attorneys then went through the 
sometimes laborious task of voir dire. 
It was interesting, from a potential 
juror’s point of view, to notice the stark 
contrasts in style. Having never per- 
sonally spoken to either attorney, I re- 
alized that voir dire was what profes- 
sors and mentors describe as your 
chance at an irrevocable “first impres- 
sion.” The attorneys treated the poten- 
tial jurors with differing styles, both 
effective. As I would later realize from 
our conversations and subsequent de- 
liberations, the initial impression of 
the attorneys and of the case stayed 
with each juror throughout the entire 
process. 

As the attorneys approached the 
bench to pick a jury, I thought it 
would be time to “show off” a bit to 
Juror 14. I assured her there was no 
chance that we would be picked. In 
fact, I might as well have told her to 
prepare her plans for the rest of the 
week. “Here is my reasoning,” I told 
her. “This is a six-person jury. Each 
attorney will get three preemptory 
strikes, which will total six. If you 
have six jurors and six strikes, that 
only reaches to 12. We are safe.” I 
then thought it was appropriate to 
enlighten Juror 14 on my knowledge 
of constitutional law and the strin- 
gent requirements for strikes based 
on “cause.” I said, “Even assuming 
that one of the attorneys gets a strike 
for cause, that still only brings them 
to Juror 13.” “We’re safe,” I said 
again. 

As the attorneys returned to their 
tables, Judge Whittemore began to 
read the chosen jurors. When he read 
the name of the fourth chosen juror, 
which I happened to remember was 
Juror 12,1 realized I might have been 
a little off with my predictions. Need- 
less to say, Juror 14 and Juror 15 (me) 
were the final two jurors chosen to 
sit in the case. Juror 14 glared at me, 
asked me if we were still “safe” and 
then mentioned something about a 
lawsuit. I had an instant sense of 
unreliability. 

The jury was excused for the day 
and told to return at 8:30 the next 
morning. At that time we congre- 
gated in the Courtroom A jury room. 
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Attorneys need to 
realize that jurors 
are nothing more 
than six strangers 
who are thrown 
together to perform 
a civic duty. 


As I examined the room, I saw a 40- 
something black male, a 30-some- 
thing white female, a 20-something 
Hispanic female, a 20-something 
black female, a 40-something black 
female, and myself (a 27-year-old 
white male). I knew from voir dire 
that each of us came from completely 
different backgrounds and led some- 
what distinctive lifestyles. 
Attorneys need to realize that ju- 
rors are nothing more than six 
strangers who are thrown together 
to perform a civic duty. Like I said, 
most jurors take this duty very seri- 
ously; however, there is a chance that 
some juror might be downright un- 
balanced about the jury or judicial 
system as a whole. If that is the case, 
just hope for the best. Fortunately, we 
had six normal, rational people who 
did not know much about each other. 
We did not have a lot of time to 
socialize before we were shown into 
the courtroom for opening argu- 
ments. After arguments, it was lunch 
time, so most of us went our sepa- 
rate ways. Although we had just ex- 
perienced probably the most impres- 
sionable moments in the case, most 
of us did not even know the names of 
the other jurors. This is an interest- 
ing point, because for the litigator 
there is a period of time to make an 
unadulterated effect on each juror. 
That is why, in hindsight, I see that 
the opening statement was the most 
important aspect of this case. I am 
not suggesting that the evidence or 
testimony did not ultimately decide 


the case for us; however, the opening 
statement created a perception of the 
case. And as I was told over two years 
ago when I began as an attorney, 
“Perception is reality.” 

After returning from lunch, every- 
one got a chance to speak socially for 
the first time. We all learned a little 
avout one another and some of the 
jurors discussed the attorneys, the 
judge, and the jury selection process. 
Put another way, we were beginning 
to break the ice and get to know each 
other. 

As the trial continued into the sec- 
ond and third days, several of the 
jurors became a little more daring 
and started to discuss certain wit- 
nesses and specifics about the attor- 
neys. Although I cautioned them 
against discussing the specifics of the 
case, and the discussions did not 
reach deliberating, I realize that this 
could have continued had I not been 
there. In fact, despite admonitions 
from the court, attorneys should ex- 
pect that jurors will talk about cer- 
tain aspects of the case. However, this 
is not to say that our jury, or any 
other jury, will ignore the judge. In 
fact, each person on the jury was very 
cognizant of Judge Whittemore’s di- 
rections and adhered to the spirit of 
his instructions. 

The last witness on the final day 
of testimony was the plaintiff, a 
woman, most likely in her late fifties, 
whose automobile had been struck 
from behind by another driver. Li- 
ability had been admitted by the time 
of trial, leaving damages as the sole 
issue to litigate. Every juror believed 
the plaintiff was injured and would 
remain so for the rest of her life. 
While personal injury and insurance 
defense attorneys might feel com- 
pelled to concentrate on expert testi- 
mony in this regard, every juror 
found “permanent injury” because 
they believed the plaintiff, plain and 
simple. Mr. Clark made an excellent 
decision in putting his most credible 
witness on the stand last. Each of the 
jurors needed to validate the doctors’ 
earlier testimony, and the plaintiff 
accomplished this. 

This would have translated to the 
same result in any case, whether it 
was a commercial or personal injury 
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case. Jurors are people who bring 
thousands of different experiences 
into the jury room, but the bottom 
line is credibility. Regardless of the 
doctor’s testimony in our case, and 
how divergent everyone’s opinions 
were, the one constant was that we 
all believed the plaintiff. Credibility 
and believability of the key fact wit- 
ness was essential to Mr. Clark’s case, 
because Mr. Wood could not counter 
this testimony with fact witnesses of 
his own. Similarly, in a commercial 
case, the initial consideration will 
often be: Who does the jury believe 
in light of the surrounding facts? Af- 
ter the jury makes this decision, the 
inquiry usually turns, as it did with 
us, to: How much? 

What Mr. Wood lost in fact wit- 
nesses, he gained back in expert tes- 
timony and damages. He keyed in on 
the “hidden” injury and the unlikeli- 
hood that the accident caused the 
injury. He was successful in this re- 
gard, despite what he might have felt 
about a verdict being returned for the 
plaintiff. ’'m sure it was not the 
amount Mr. Clark was seeking. Re- 
gardless, the verdict “seemed” just 
right. 

Every juror had a different idea 
about damages and how to compute 
them. Although each juror had a 
unique method of computing dam- 
ages, they were all thoughtful and 
provoking. This translated into sev- 
eral very interesting ways of getting 
where we knew we had to go. Fur- 
thermore, keep in mind that we were 
still, somewhat, strangers to one an- 
other; therefore, we probably were 
more courteous and open to others’ 
thoughts than in a typical conversa- 
tion with a spouse, sibling, or friend. 
Needless to say, this courteousness 
turned into assertiveness as the de- 
liberations continued. 

Although I was encouraged to be 
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Jury duty should be 
welcomed. A young 


lawyer cannot 
appreciate what goes 
on in the jury room 
until he or she has 
been there. 


foreperson, and ultimately agreed, I 
did not control the deliberations. In 
fact, I expressed my concerns about 
this from the outset of the delibera- 
tions. These concerns never materi- 
alized, because the other jurors were 
anxious to express their feelings and 
interpretations of the evidence. 

We came to the end of the delib- 
erations with four jurors in a central 


position on the issue of damages. Two 
others were at opposite ends of the 
spectrum and weren’t budging. We 
seemed to be at a stalemate. Then 
one juror, which ironically was Juror 
14, said to look at the jury form. It 
read, “WE THE JURY FIND FOR 
THE IN THE AMOUNT 
OF $ .” Juror 14 said, “When we 
walked into this jury room, we 
stopped being individuals and we 
became a jury;‘T’ became‘we’.” Within 
30 minutes, we had a verdict. 

Jury duty for young litigators 
should be welcomed, not considered 
a burden. A young lawyer cannot ap- 
preciate what goes on in the jury 
room until he or she has been there, 
especially, like me, sitting through 
five days with two darned good at- 
torneys. In those five days, I learned 
more about the realities of being a 
litigator than I do in a month’s time 
of practice. I now realize that until 
inexperienced litigators understand 
what happens on the other side of the 
jury door, they may not have a true 
comprehension of what should hap- 
pen in the courtroom on this side.O 
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Environmental 


and Land Use Law 


angroves’ are trees or 

bushes, usually grown 

between the high water 

mark and mean low 
tide. They grow along tropical and 
subtropical shores and are found in 
estuaries. The mangrove ecosystem® 
is a highly complex natural system 
involving nonliving (abiotic) and liv- 
ing (biotic) components.* Mangroves 
develop in estuaries, behind spits or 
off-shore lands, and in protected bays 
with shallow water or, in decreased 
amounts, on coral cays. 

According to Florida legislative 
findings, there are over 555,000 
acres of mangroves now existing in 
Florida.’ Of this total, over 80 per- 
cent are under some form of govern- 
ment or private ownership or control 
and are expressly set aside for pres- 
ervation or conservation purposes. 

Furthermore, the legislature finds 
that many areas of mangroves occur 
as narrow riparian® mangrove 
fringes that do not provide all the 
functions of mangrove forests or pro- 
vide such functions to a lesser de- 
gree, and that waterfront property 
owners can live in harmony with the 
mangroves. 


Background 

During the late 1800s and in the 
first half of the 1900s, Florida’s pub- 
lic policy favored the development of 
waterfront areas, the draining of cy- 
press swamps, mangrove areas, and 
marshlands, the filling in of low 
lying and submerged lands, 
channelization of rivers and streams, 
and the regulation of water levels 
within lakes, rivers, and other wa- 
ter bodies. Heading into the 21st cen- 
tury, the state’s public policy has 
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“Man Let "Em Grow” 
The State of Florida Mangrove Laws 
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and Preservation Act." 


shifted 180 degrees.’ Development is 
highly regulated and limited in en- 
vironmentally sensitive areas. Wet- 
lands are valued highly as habitats 
for many animal species and as wa- 
ter recharge areas. Development has 
put a huge strain on water quality.® 

In 1984 the Florida Legislature 
enacted its first mangrove statutes. 
The following year the Department 
of Environmental Regulation 
adopted the first mangrove rules. Up 
until 1994, many revisions at- 
tempted to clarify which types of 
mangroves could be trimmed and to 
what heights, where trimming would 
be allowed, and what types of per- 
mits would be required. Property 
owners claimed that the statutes 
and rules were too complex and con- 
fusing. The riparian property own- 
ers were so adamant that many be- 
came members of Operation 


Mangrove, which found legislative 
sponsors for its own mangrove leg- 
islation. Likewise, the Department 
of Environmental Protection contin- 
ued to experience difficulty in enforc- 
ing these laws, and formed a com- 
mittee of 12 members called the 
Mangrove Technical Advisory Com- 
mittee to develop a draft rule and 
legislation. 

In April 1992, Nathaniel Reed, a 
well-known environmentalist and a 
former undersecretary of the U.S. 
Department of Interior who lobbied 
for environmental causes under five 
Florida governors, received a notifi- 
cation of noncompliance from the 
state for pruning mangroves at the 
Jupiter Island Golf Course, in viola- 
tion of two state rules. For each of- 
fense, or for illegally trimming the 
mangroves, Mr. Reed, as the owner 
of the property, could have been fined 
up to $10,000 a day. The following 
May, Reed and John Morrison of the 
John’s Island Property Owner’s As- 
sociation requested an administra- 
tive hearing to determine whether 
the rules governing mangrove trim- 
ming are valid, and to propose that 
the state develop one simple rule. 

Their petition stated they were 
riparian landowners who had a 
statutory right to selectively trim 
mangroves in order to enjoy coastal 
views as provided in FS. 
§403.931(5).° They stated that man- 
grove rules imposed severe regula- 
tory constraints on the use and en- 
joyment of coastal view and other 
aesthetic qualities associated with 
their riparian ownership. Addition- 
ally, the petition listed important 
points in which the rule was either 
arbitrary and capricious or lacking 
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scientific basis. The legislation was 
held to be an invalid exercise of del- 
egated legislative authority. 


The 1995 Act"? 

The Reed decision led to the 1995 
Mangrove Trimming and Preserva- 
tion Act, which substantially changed 
Florida’s mangrove protection stat- 
utes. The act repealed existing stat- 
utes that regulated the trimming of 
mangroves and replaced them with 
several new statutes that reduce the 
amount of permitting and paperwork 
required for that activity. Distin- 
guishing between “trimming” and 
“altering” mangroves, the act allows 
trimming activity with or without a 
permit, depending on the location of 
the mangrove. On the other hand, 
altering a mangrove (removing or 
cutting the plant so much that it dies 
or is defoliated) is a prohibited ac- 
tivity, unless a permit was issued. 
The act does not require a permit for 
trimming on private lands. Similarly, 
certain public lands not set aside for 
preservation or conservation pur- 
poses do not need a trimming permit. 
Riparian property owners may trim 
mangroves on public lands fronting 
their property to a depth of 75 feet, 
measured waterward from the trunk 
of the most landward mangrove tree 
and in a direction perpendicular to 
the shoreline. 

The act preempts local govern- 
ments from exercising their home 
rule powers to adopt stricter stan- 
dards within the riparian fringe. The 
DEP must determine that the local 
government is capable of administer- 
ing and enforcing the state regula- 
tions if it is to approve a request for 
a delegation. Local governments can 
impose stricter standards from trim- 
ming and altering mangroves outside 
the riparian fringe areas. On the 
other hand, “[U]nder no circumstance 
may they impose requirements 
which limit the exemptions listed 
within the bill or which preclude the 
issuance of permits for such activi- 
ties.” The act also employs mitigation 
requirements providing that prop- 
erty owners and others under con- 
tract to them must replace destroyed 
mangroves. 

There is a tremendous fiscal im- 


pact on state agencies and state 
funds. Under this new act, few man- 
grove trimming activities would re- 
quire a permit. It is likely that the 
state would lose revenue from the 
permit fees. According to the Depart- 
ment of Environmental Protection, 
the fiscal year 1993-94 generated 
$128,750 from permit fees, which 
paid for the program’s staff and ex- 
penses. Likewise, local governments 
which collected mangrove permit fees 
would have substantially diminished 
revenue. There is a potential for ri- 
parian property values to rise due to 
the less complicated requirements 
and procedures for trimming man- 
groves, which in some areas have 
grown high enough to block property 
owners’ waterfront views. 


The Controversy 

The legislation had many oppo- 
nents. Metro-Dade County’s Depart- 
ment of Natural Resources (DERM) 
stated it would: 1) authorize alter- 
ation of mangroves that will kill in- 
dividual trees and seriously impact 
the habitat value, productivity, and 
other functions of mangroves; 2) al- 
low extensive trimming of man- 
groves, including mangroves on 
state-owned lands, without govern- 
ment authorization; and 3) strictly 
preempt local regulation of man- 
groves and prohibit stricter local 
rules. This third complaint was the 
most controversial. Dade County 
managed mangroves for more than 
a decade through local government 
regulatory and restoration programs. 
DERM stated that the bill was short- 
sighted, benefited a very limited 
number of Floridians, established an 
unacceptable precedent of preempt- 
ing locai authority to determine how 
best to manage community resources, 
while damaging ecosystems that all 
of Florida depend upon. DERM be- 
lieved that local governments with 
adequate environmental programs 
are best situated to determine appro- 
priate levels of mangrove protection 
and respond to regulated interest in 
their community. 

Concurring with DERM, the Dade 
County Board of County Commis- 
sioners wrote resolution R-301-95, 
which strongly opposed the act, stat- 


ing, “The proposed act does not pre- 
serve mangroves but actually will 
result in the destruction of individual 
trees and habitat value of mangrove 
on private and public lands because it 
contains broad, arbitrary exemption 
and standards insufficient to protect 
the mangroves,” and it “reduces the 
level of protection for mangroves in 
Aquatic Preserves of Outstanding 
Florida Waters and will fail to protect 
mangroves within parks and conser- 
vation areas, including Biscayne Na- 
tional Park, created to preserve unique 
national resources of Biscayne Bay,” 
and “[P]re-emptive language is unac- 
ceptable and fails to recognize the au- 
thority of local governments to deter- 
mine the needs and best interests of 
the local community.””” 

Even though there was tremendous 
opposition, the Florida Legislature 
passed the Mangrove Trimming and 
Preservation Act. Prior to the act, many 
complained that DERM made it con- 
fusing and difficult to get a mangrove 
trimming permit." Critics said the or- 
dinances were so complicated and 
mind-numbingly detailed and unreal- 
istic that backlash was almost inevi- 
table. 

Besides the uproar of environmen- 
tal complaints and the fear of big 
government, there was a lot of con- 
fusion regarding the act itself. Will- 
iam Vorstadt, a state supervisor in 
Tampa, said, “The way the statute is 
written, it’s hard to investigate any- 
thing and it’s difficult for the public 
to understand the new rules.” After 
enactment of the act, the residents 
of one condominium trimmed man- 
groves that had been up to 30 feet 
tall to a splintered hedge.'* Many 
were extremely concerned for the 
water fowl, because they have no 
other place to nest. 

The resistance did not cease. Many 
people agreed that the new legisla- 
tion fostered trimming of mangroves 
to improve the view for waterfront 
property owners. Similarly, some of 
the citizens’ greatest apprehension 
was that mangrove protection would 
be taken away from the state and lo- 
cal government. Not all were against 
the new act. Landowner Thomas J. 
Ewing of Bradenton said, 

The new mangrove law is a good one aimed 
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at reversing intrusive regulation by bu- 
reaucratic agencies and returning the trim- 
ming to their taxpaying property owners 
who for years have maintained and nur- 
tured their mangrove fringe. . . [E]ighty 
percent of all mangroves in Florida are now 
in conservation areas not subject to prun- 
ing. .. . [T]he empirical evidence supplied 
by scientists, horticulturists and tree propa- 
gators overwhelmingly shows that man- 
groves can be trimmed and maintained like 
any shrub; .. . [for] our state legislators to 
remove the obscure and stringent law, 
which was based on fictional conjecture, 
and replace it with new legislation, ... takes 
into consideration the realities of today’s 
horticulture world. ... Property owners now 
have their chance once again to maintain 
their mangroves, thereby increasing their 
property values, retaining their scenic 
views and justifying their property tax 
rates.'® 


Self-regulation and private prop- 
erty rights are essential, but there 
should be a tighter line drawn when 
dealing with an essential plant that 
provides an important habitat for 
birds and aquatic life. For instance, 
many scientists believe that trim- 
ming of leaf-bearing branches re- 
duces the food supply to the small 
marine organisms. 

The only requirement for trimming 
the mangroves is that a“professional 
mangrove trimmer’ do the work. The 
act places no limitations on the 
amount or degree of trimming by a 
professional trimmer, other than the 
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requirement of mitigation if the trim- 
ming results in the destruction of 
more than five percent of mangroves 
within the area of trimming. With- 
out a permit, most violations go un- 
detected unless a neighbor calls the 
Department of Environmental Pro- 
tection or the Florida Marine Patrol. 
It is nearly impossible to stop exces- 
sive trimming without a permit re- 
quirement. 


Putting “Preservation” 
Back Into the Act 

Senator Jack Latvala determined 
in 1996 that the act had gone too far. 
In February 1996 the Senate Natu- 
ral Resources Committee took steps 
to correct the 1995 act. By a unani- 
mous vote, the committee approved 
CS/SB 508, HB 975, written by 
Latvala, that would tighten restric- 
tions on trimming mangroves. 
Latvala’s bill “cuts from 75 to 25 feet 
the depth of a stand that can be 
trimmed without a permit. Stands 
higher than 12 feet must be cut in 
stages to minimize shock to the trees. 
No stands could be cut below six feet, 
and no more than 65 percent of the 
stand’s shoreline length may be 
trimmed, with or without a permit.” 

The Senate bill was a step in the 
right direction until the House version 
was sent to the Natural Resources 
Committee. One of the amendments 
seemed to allow trimming on privately 
owned islands. Such trimming would 
not be allowed on similar public lands. 
Furthermore, there was an amend- 
ment by Tom Warner from Stuart that 
would remove the 65 percent limit for 
lots with less than 150 feet of shore- 
line. This would leave the door open to 
only a certain number of property own- 
ers with small waterfront lots. The 
House rejected this attempt to give 
property owners more leeway when 
trimming and approved a compro- 
mised offer by Rep. Sharon Merchant. 

The 1996 amendment also prohib- 
its the use of herbicides and requires 
owners who are exempt from getting 
a permit to notify the county that 
trimming will take place. Rep. Mer- 
chant weakened the bill in two ar- 
eas: by increasing the depth of stands 
for no-permit trimming to 50 feet, 
and exempting home sites less than 


150 feet wide from the 65 percent 
restriction. Waterfront property own- 
ers could still trim their mangroves 
if they are blocking the view. Despite 
these setbacks, the bill makes major 
improvements. 

“This bill is an exemption to trim 
mangroves, not an exemption to kill 
them,” said Eric Myers, Broward 
County’s director of biological re- 
sources. “If a property owner or trim- 
mer kills a mangrove, he’ll be held 
responsible.”!” 

“What was originally introduced was 
a really bad bill,” said Frank Bernar- 
dino, assistant to the director of DERM. 
“We don’t think this is perfect, but we 
got the best compromise possible.”!® 

The legislature amended the law 
to allow counties to regulate the per- 
mits for the trimming and alteration 
of the mangroves, a move environ- 
mentalists say allows for more sub- 
stantive oversight.'® County environ- 
mental workers can oversee 
mangrove trimming again and make 
rules on cutting down the shoreline 
trees, which can be stricter than the 
state regulations. 

Under the 1996 amendments, a 
special permit is needed to trim man- 
groves more than 24 feet high or 
stands wider than 50 feet. No man- 
groves can be clipped shorter than six 
feet; no more than two-thirds of man- 
groves on shorelines longer than 150 
feet can be trimmed. No longer can a 
licensed landscape architect be a pro- 
fessional mangrove trimmer, until 
their professional board adopts man- 
grove trimming standards. The state 
recognizes certified arborists, certi- 
fied environmental professionals, 
and wetland scientists as qualified 
trimmers. Governor Chiles signed 
these amendments, which also pro- 
vides for a permit to trim mangroves 
farther than 25 feet from the shore, 
and illegal alteration can mean fines 
up to $250 per shrub. 


Suggestions for 
Future Management 

As with most coastal zones, the 
land in Florida is used and exploited 
for food production and habitation. 
Categorizing mangrove areas would 
enable easy implementation of laws 
and management programs. Some 
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suggest that coastal mangrove areas 
should be classified into three catego- 
ries, based on their present state of 
alterations. The first category is the 
reserved mangroves, which should be 
protected for their natural history 
value; the second category is the man- 
aged mangroves, which should be de- 
veloped for optimum food and fish pro- 
duction; and the third stage is the 
altered mangroves, which should be re- 
stored by reforestation and/or con- 
verted to productive land uses.”° 

Many countries have developed pro- 
grams for the management of man- 
groves. For instance, in Malaysia the 
government rules regulate cutting 
schedules and recommend ditching 
or channelizing to selectively encour- 
age growth of the very desirable red 
mangrove. The Malaysian Forestry 
Department views the value of the 
mangrove swamp in terms of yield of 
high quality wood for posts, firewood, 
or charcoal.”! Likewise, countries 
have help symposiums on man- 
groves. One such country is India, 
where a symposium on the “Signifi- 
cance of Mangroves” made recom- 
mendations for their protection and 
preservation. 

After factoring in elevation, energy 
of the waves, and soil type, planting 
mangroves can be successful. Areas 
that do not seem likely to be filled 
and developed as real estate should 
be carefully planned to be converted 
into mangrove swamp, which would 
help to compensate for past losses of 
mangroves in the bays and coast- 
lines. 

Mangroves also buffer uplands 
from hurricane tides. Some suggest 
ariprap of boulders and fill be placed 
seaward to protect the mangroves 
from further storm erosion. Further- 
more, research and monitoring stud- 
ies and periodic management plan 
revisions are fundamental to success- 
ful management of the mangroves. 
Studies should be prepared on the 
major physical features of the man- 
grove, such as geomorphology, bottom 
topography, bottom types, extent of 
saltwater penetration (diurnally and 
seasonally), tidal flux, major current 
patterns, turbidity patterns in space 
and time, short-term geomorphologi- 
cal dynamics, and seasonal consider- 


ations. A system of protected areas 
and estuary and wetlands conserva- 
tion can help stop further degrada- 
tion, facilitate recovery of devastated 
areas, complement fishery manage- 
ment activities, and support the sus- 
tainable use of resources. 

The International Society for Man- 
grove Ecosystems (ISME) has 
adopted a charter for mangroves that 
complements a World Charter for 
Nature that the General Assembly of 
the United Nations proclaimed on 
October 28, 1982, that should be in- 
corporated into all laws regarding 
mangroves. The charter affirms that 
nature shall be respected, genetic 
viability on earth shall not be com- 
promised, conservation shall be prac- 
ticed, sustainable management shall 
be utilized by man, and nature shall 
be secured against degradation. 


Conclusion 

Mangroves in Florida have been 
degraded by poorly conceived devel- 
opment that failed to consider losses 
of natural productivity, where the 
greatest threat comes from construc- 
tion activities. The primary concern 
is control of development in addition- 
ally environmentally sensitive areas 
and use of available funds to more 
effectively meet that need. O 


1 Fra. Stat. §§403.9321—403.9333. 
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3 The Department of Environmental 
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grove Areas to Aquaculture, United Na- 
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5 See Stat. §403.9322. 
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Florida Keys,” and promote “orderly and 
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@ Hardcopy status reports and confirmations automatically 


delivered (pushed) to your office by e-mail or fax 


@ On-line, secure paper tracking via the World Wide Web 
Bank Accounts, Liquid Assets, 24 hours a day at www serve-em.com 
@ Operator assisted paper tracking and status reporling by 
Real Estate, Employment, etc. our "Process Expediters" tol-ee at: 1-800-737-8336 
+ @ Competitive State, National, and International coverage 
Debtors Located. Background Checks with a single toll-free phone call to: 1-800-737-8336 
‘ a @ Allservice of process managed by members of the 
Call for Info rmation & Brochure "National Association of Professional Process Servers” 
800-537-6900 "See the difference” MPS 
Call toll-free today Ait 
Visit us at www.4pal.com Operations Center: 301 Clematis St., 3rd Floor @ West Palm Beach, FL 33401-4601 
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* MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


will surmount closest scrutiny by opposing ee We omer. no lists of UNIVERSITY 
TYPES WHO ARE WEAK, VACILLATE AND CAN SABOTAGE YOUR CASE at the height of 
their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med- 
ical schools or insurance carriers. We have earned our reputation prudently for both 
and to over law since 1986. We invite you to meet 


Health Care Auditors, 
413577 Feather Sound Drive, Suite 90 
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GOLFING 


= Golf Balls - Titlest, Top-Flite, Pinnacle, 
Wilson and others. Logo or Personalized, 
Call 1.D. Golf Balls at 1-888-432-2557 


THE Best Way To REACH 
Att THE LAWYERS IN 
FLORIDA 


The Florida Bar News 
and 
The Florida Bar 
Journal 


To Advertise Call 
Javier Cano 
(850) 561-5601 


TRADEMARK 
& COPYRIGHT SEARCHES 
TRADEMARK - Supply word and/or 


design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


SAY YOU SAW IT IN | 
THE JOURNAL | 
| 
SEARCHES 
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: * GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and 
Telephone (813) 579-8054 
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Instant Online Access to Billions of Records FREE Fully Functional Demo 
Locate Individual & Corporate Assets 
Link to Relatives & Associates 

Find Current & Historical Addresses 


Locate and Profile Individuals - 50 States 
National Criminal Histories - 50 States 


FREE Online Training 
FREE Technical Support 


rvi 
National Driving Histories - 50 States No Service Charge 


Locate and Profile Businesses - 50 States 
Secretary of State Data - 43 States 

Real Property - 38 States (650 Counties) 
Bankruptcies - 50 States 
Liens/Judgments - 33 States 

Vehicles - 28 States 

Drivers’ Licenses - 22 States 

And More, Much More 
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< Citations to the Case: 


1 Davis v. Damrell, 174 Cal Rptr. 257, 2594, 119 Cal App.3d 883, 


(Cal App 1 Dist Jun 01, 1981) (NO. CIV 45603) * HIE 9,10,19 
2 Ruchti v. Goldfein, 170 Cal Rptr. 375, 377+, 113 Cal_App.3d 928, 932+ 
(Cal App. 4 Dist. Dee 23, 1980) (NO. CIV. 22301) ® HIN: 10,19 


& Discussed 


3 Arcuniega v. Bank of San Bernardino, 60 Cal Rptr. 2d 495, 500+, 


52 Cal App 4th 213, 221+, 97 Cal. Daily Op. Serv. 572+, 97X 


(Cal_App. 4 Dist. Jan 23, 1997) (NO. 5016659) HIN: 12,13 


5 Lewis. 
WO 83 
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4 Noctochy. Supersor Court (Ean), 30 Cal Rptr.24 217, 221, 24 & ioe 
pp 2 Dist. May 19, 1994) (NO. BO79742)8 
Inc. , 710 F.24 $49, $51, 9 Meg 
026) HIN: 12,1 aie 
6 Rhodes v. Bata, $488 
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New KeyCite. This citator puts every source 
discussing your case a click away. 


r To get full details on the new 
~ choice in citation research, 
request the illustrated KeyCite guide. 


CALL 1-800-700-9378 TODAY 
Or Visit www.westgroup.com/keycite/ 


Now there's a citation 
research service that will 
uncover every legal source 
discussing your case. 

Only West Group's KeyCite 
covers more than one million unpublished cases, 
over 600 law reviews and thousands of ALR® 
articles, plus all West-reported cases. 

*& & & & Depth of treatment stars tell you how 
much other cases discuss your case, from a page 
or more of text to a mere string cite. 


Ber When you KeyCite a case via WESTLAW? 
CD-ROM or the Web, you'll see at a glance if 
your case was reversed, overruled or criticized. 


The flags even appear with the cases on WESTLAW. 


<=> Integrated Key Numbers and headnotes in 
full text \et you focus on what's important to you, 
with instant links to the cases themselves. And 
KeyCite is as current as WESTLAW. 
It all adds up to a thorough, accurate view of 
the law today. 


KeyCite 
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